May 20, 1998

P.S. ProtestNo. 9 8-04
CACTUS DELINERY, INC.

So kitation No. 980-190-9 7

D GEST

Protest against det m inaton of maill transportation contractor? non-
responsibi My is denied. Corporaton3 faillrr to provde evdence ofits
financiall assets support detmination ; assets of corporation3 sh are-
hoBers may notbe substituted.

DECSDN

Cactus De Rery, Ihc., protst te detmination oft e contracting officer tt atitis
a nonresponsibl ofkrorw it respectt a sokitation for tie highw ay transporta-
tion ofmail

The Westm Distribution Netw orks office, Seattl Branch, issued so kitation 9 80-
190-9 7 for th e transportaton and de hery ofmaillo 181 boxes on a 48 mill rout
outofte Eagll, D, postoffice. Bids were due October 23, 199 7.

Cactus De hNery was te bw bidderon tte rout. Is bid was signed by “Doug ks
Cremer, V. P.”* nform ation submitied wit te bid indicatd t at Cactus De Retry
w as an kah o corporation. Doughs Cremer, te spouse ofa postallemp byee, h ad
submitied tte bwesthbid in response t an earkr sokitaton for sen4ce on tis

I The contracting officer takes tis t stand for Mce Prsident, alh ough no docum e ntation proxided
by Cactus De Rery estabkhes Doug bs Cremer as h oBing such an office.



rout, butt atbid had been rrpcttd due o te ine gibilty ofa postallspouse t
contractw it t e PostalSe nice.?

A standard creditch eck produced no inform ation aboutt e corporation. By an Oc-
tober 30 BIterth e contracting officer asked Cactus De Rery 1o promde inform ation
inc Bding evdence of its incorporation, a cunentbabknce sheet and a profit and
bss staement A furter Bter of Nonember 4 identfied \arious probIms found
in Cactus De hery 3 bid worksheet®

h \arious submissions from Dawvd W allh, Cactus promMded a corporat taxpayer
ide ntification num berza copy oft e minuts ofa Septmber8, 1997, stockhoBers
and directors meeting attended by Greg Cremer and Doug ks Cremer, which statd
tat “Stock willbe issued”’t “Greg Cremer 49%, Dauvd Wallch [sic] 41%, and
Doughs Cremer 10% *”and which estabkhed Greg Cremer as Ch airman and Presi-
dentand Dauvd Walll as Secretary ;and a PS Form 5472, Pre-Aw ard Question-
naire, datd Noxember 10, 1997, which describes te past postalcontracting ac-
tivties ofMessrs. Cremer and Mr. Wallh in response to questions aboutpaste x-
perience oftie corporation orits officers, staks “hone””w it respectto te postal
empbyment of any maprity stockh oBer3 or corporat officer3 spouse, minor
chill, etc., and bt assets in excess of KL milbn, subpctt kbiltes ofs Igh th
more t© an $200,000. Some ofte btd assets, notabk a farm and a home, ap-
pear to be assets oft e stockhoBers, and notoft e corporation.

2 Generallpoky in tatregard is recited in ProcurementManualll.7.3 ;Section ILA.1.a. and b. of PS
Form 7469, incorporatd into e sokitationhere, setoutt e prohibiton:

1. Persons ine hibl 1 become Contractors:

a. Empbyees of te U.S. PostalSendce or members of tieir immediat
faniks. “mmediat famik”’means spouse, minorc il or cdilren, and
ot erindivdual re hted o tte empbyee by bbod who are residents of
teemphbyee T househohl.

b. Business organizations substanta® ow ned or contro Bd by PostallSe ns
ice empbyees orteirimmediat famiks.

SThat Iter notd te bidder3 need t pay its hired drivers w ages and bene fits consisentw it te
Departm ent ofLabor Se ndce Contract Actw age de € m ination contained in tie sokitation. Those
w ages (940.21 perhour)and benefits ($3.06 perhour), onertie 1,339 annuallestimatd h ours set
outin t e contract rquire payments of$l7,768, ah ostalloft e corporation3 98,9 21 bid. Since
tere is no basis forexemption from te Act? requirments for w ages paid to sh areh oBers, direc-
tors, or officers who are performing as sendce em p byees (Spick & Span Maintnance Com pany,
Ihc., P.S. ProtstNo. 87-122, Rbruary 9, 1988), tie corporation 3 financialresources are of par-
ticu br significance in view oftie amountofit bid. The protstfill does notinclide Cactus De I/
ery 3 originalw orksh ee tor any m odifications to ititmay h ave subm ited.
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Subsequenth, by BIter dattd December 15, Cactus De hery was adwused t atits
prenous submission h ad been incomp i, and furth er inform ation was requestd,
inclding “a cunrentbalnce sheet, and a profitZbss staement for tt e corporation
fortte most rcentcallndar or fiscallyear, certified by an inde pe ndent account
ant,”>”and “[o]jw nersh ip documentation . . . forthe assets ktd...on te form PS
5472, and alkequipmentwhich wilbe used in te performance oft e contract””

Dauvd Walh repkd by fumishing a copy ofte firmn 3 articls of incorporation,
showing its directors as Dauvd Wallh and Greg Cremer, and a Iter datd January
6, 1998, which inclided te fo Bbw ing:

[A per our conersation conce ming financia lresponsibi My for us t© be
abll ©operak for2 or3 mont s wit outfunding, Iwoull ke t point
outtatlhawe akady done t atsince Iwas notpaid for 3 mont s be-
cause oftie paperwork problm when Istared te emergency bid[.*] I
shoull tink t attis shoull promde t atwe can operak te company in
a financia @ responsib  w ay.

I

Your requestfor a currentbalnce sheetfor Cactus De Rery is not pos-
sibl o inchde as Cactus De hery is a new company jstformed and
has no profit and bss staement or cument babknce sheet . . . [The
company is ke any new com pany and depends on te asset and finan-
ciallresponsibiMy ofte shareholers[.] Ihaw akady inchded te as-
sets ofte stockholers and e ltattey ar mor tan adequat
operat a[n] 18,000 do lr a year contractas we hawe pronen tatwe
h ave in actua My been running t e contractforse\eralln ont s now [.]

I

[The assets [ofFtie company]are curenth he B by te stockhoBers and
te \ehicl has notbeen pura ased for te contractas ofyetf. When
te contractis aw arded we willbe abll 0 promde you wit te owner-
sh ip docum e ntation.

“In Noxember, 1997, anemergency contractforthe rout had been aw arded t Dand W allh as an
indivduall Mr. Wallh allo bid on tis sokitation as an indiduakt atbid was te tird bwestbid
receined.
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The Iterwenton o request“a factsheetshowing te financiallstandards t ata
company mustmeet>’and inquirrd whet er contracts h ad been aw arded © new ¥
formed com panies in t e past

Folbwing te receiptoftis inform aton, t e contracting officer conclided t athe

coull not make an affir atinve detm ination of Cactus De hery T responsibi lity.
The company was informed of tis decision by a Iter datd Fbruary 9 which

notd, in e absence ofa cunentbalknce sheetor profitand bss staement, t at
“t e inform ation you promMded does notindicat t att e corporation h as adequat

financiallresources t© successfulf operatt tie rout.””

Cactus De hery receined tte February 9 Bter on Rebruary 23. s proestt te
contracting officer, datd February 25, notd its prevous request for inform ation
aboutt e financiallstandards a com pany mustmeetand recitd its unde rstanding
tat“t e financiallstandings ofte stockh olers woull be sufficient”” Seeking re-
conside ration of tte det m ination of nonresponsibi My, Cactus De Nery requestd
“Some guide he as to whatyou are boking for.””

The contracting officer3 staementrcountd te circumstances re hting to his eF
fors t© e kit inform ation about Cactus De Nery 3 assets as recitd abovwe and
commentd on te corporaton3 January 6 Bter, noting t e corporation 3 failire
1o identify any corporat assets, and exp hining t att e corporaton3 requestt at
its stockhoMer3 assets be considered had been deched because “[there was no
documentation estabkhing t at sharehoBer assets had been tansfened t© or
were he Bl by Cactus as a corporat entity, and te sharehoBers were notsepa-
ract ¥ btdas offrors.”” The staementallo nottd t att e Bterinaccurat ¥ as-
serted t atCactus De hery was cunenth operating tie emergency contract, since
Dawvd Wallh was operating © e contractas an indivdual

Two oftte otterbidders on te rout submitied comments on te proest Each
contnded tat te \ehicl used by Mr. Wallh in te perfformance of tte emer
gency contract faild to meettte contract rquirrment for a four whee Bdn\e.

One bidder allo notd t atsensce on te routt was ofen promded by Doug ks
Cremer, and questioned his e DibiMy as a dn\er by reason ofhis spouse 3 em-
pbymentand wheterhe was being paid atte rat estabkhed by tte contract
forhired drnvers. Th atbidder allo notd te sokitation requirrmentt ata corpo-
rat bidder “mustbe engaged in business ot er t an as a m ai lrans portation con-
tractor in a county tranersed by tte rout or an adpining county as oft e dat
and time setfor bid cbsing””and questioned wheter Cactus De hery mett atre-
quirrment The contracting officer3 staementallo asserted t at Cactus De Nery
had faild to demonstrat its perform ance in tis regard.
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A b ough itdid nototterwise respond to t e contacting officer3 staement, in re-
sponse t tis office I inquiry, Cactus De hery produced a Iter from te Wall
Stee t Joumallindicating t e com pany 3 performance ofsendces prior to t e dat
bids were opened, butte Bter faild to estabkh where the sendces were per-
formed. A furtterinquiry © te corporation was notanswered. Notw it standing
t atomission, we reach tte ment ofte protest as discussed be bw .

D ISCUSSDN

The Bgallstandard by which tis office r\Mews a contracting officer's det m ina-
tion t atan offeroris nonresponsib l is we Bse ttld:

A responsibi My de® m ination is a business jpdgmentwhich innolles ball
ancing t e contracting officer’'s conception ofte rrquirmentw it awail
abll inform ation aboutt e contractor’'s resources and record. We we
recognize tie necessity ofalbwing te contracting officer considerabll

discretion in making such a subpctie exabaton. Accordingh, we will
notdisturb a contracting officer's det m ination t at a prospe ctine con-

tractor is nonresponsibll, unllss te decision is arbitrary, capricious, or
notrasonab k based on substantia inform ation.

Craft Products Com pany, P.S. ProestNo. 80-41, February 9, 19 81.

One e Imentof rsponsibily is e requirrment t at t e prospectinve contractor
have “financiallresources adequat t perform te contract”” PM 3.3.1 b.1.

h de € m ining a corporation 3 financialresources, t e contracting officer m ay not bok
D assets ot ert an t ose oft e corporation:

The comminghhg ofcorporat assets and lbilies wit te indivvdua las-
sets and Bbilies oft e corporation’s ow ner[in t e bidder? “Staement
ofAsset and Liabi Mes”]w as incorect Since any resuling postallcon-
tactwoull be onk wit te comoration, te PostalSensce can bok
onk o it and nott te it prncipal. The intntonalo\werstatng of
corporat resources raises reasonabll questions of a bidder's intgnty,
and teirneghentmisstagment raises questions ofa bidder's com pe-
tnce.

Pack age Express, Ihc., P.S. ProestNos. 87-57, 87-58, 87-64 ;Ju k¥ 27, 1987. See
allo G. T. Transportaton Ihc., P.S. ProtestNo. 96-07, June 18, 1996 (a bidder3
“financiallim precision may reasonab } add supportto t e conclision t atitdoes HRck
teskill necessary o perform te sendce.”)
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The contracting officer3 detem ination of Cactus De hery T nonresponsibi By w as
neit e r arbitrary nor capricious. The corporaton 3 failire to identify any corporat
assets, separakt and distinct from te assets ofits sharehoMers, was a sufficient
basis forti e det mination t atit khcked t e financia lcapacity t© pe rform .°

The protstis denied.

Willhm J. Jones
Senior Counse I
Contract Protsts and Po kies.

SOmdinari}, when a corporation is formed, itacquires assets fiom its initalinnestors, who receive
shares ofstock in rtum. Ofken, tese transactions are reflcted in corporat documents. hh tis
case, howexer, e documentation fumish ed by Cactus De Nery is comp It § silntw it rspectto
any assets he B by orpldged o t e corporation, or ofany conside ration ginen by tie stockh oBers
fortieirshares. The corporation3 hck ofassets is confimed by Mr. Wallh 3 Bteer of January 6,
which allo recitts te Bhck ofany contractualagreements or understandings by which te corpora-
tion migh tcallon it stock h o Bers for additiona Hunding or financia lassis tance .
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