May 6, 1998

P.S. ProtestNo. 9 7-37

C.A. EXPRESS, INC.

So kitation No. 150-169-9 7

D GEST

Prot st against nonresponsibi ly de t m ination because ofhighway mail
trans port contractor 3 poor pastpe rform ance is denied ;protestr faild
meetits burden ofprovMng t at t e contracting officer abused his discre -
tion.

DECSDN

C.A. Express, hc. (CAE) protest te detminaton of t e contracting officer at
t e Distribution Netw orks A lgheny Area Office &t atitis a non-responsib I ofle ror
on So kitaton No. 150-169-9 7, for highw ay transportation sen4ce betveen f ar
rsburg, PA and tte Detroit ML R DC, a rout known as H ighway Contract Rout
HCR 171L0.

So kitation 150-169-9 7 w as issued on Augustl12, 1997, and ofers were due on
Septmber16. Upon opening te ofers, CAE was found to be te bw offeror.

A pre-aw ard anaBsis and recommendation dattd October 10 shows tata & -
ph one conference was he B on October 8 witt Mr. Auckem an, preside ntof CAE,
atwhich time CAE 3 poor performance on tw o contracts, # CR 170A0, (between
H armisburg, PA, and Detoit, MI), and recenthk €minatd H CR 171BT (between
H arrisburg and hdianapok, N)were discussed. By Bter datd October 14, te

1 The contracting officer? rportstats t atte confrence ok phce on October?.



contracting officer aduvsed CAE t at because of its poor performance on t ose
contracts, itwas no bnger being considered for aw ard on tis sokitation. The
contracting officer t en adused t e second bw offeror, Midwest Transit, Ihc., t at
ithad been aw arded tt e contractin a Iter dattd Octber 15, and on October 16,
t e contracting officerexecutd its contract

CAE T protstwas datd and receined on October 20 by t e contracting officer
and forw arded © tis office. The protststatd, “1wish © appealto tte next
higher aut ority™ for a fair and non-partia Ide cision””(re garding t ¢ contracting of
ficer3 Bter finding CAE nonresponsibl), ©t at CAE woull rquestt atte Fed-
eralDepartment of Transportaton “®bok into # CR 171BT and 170A0 t© detr
mines iFsufficienttme (w)as albtied on tese contracts,””’and t at “[the circum -
stances underwhich we operattd 171BT are otal diferentt an on 17110.7~

hhis report te contracting officerstattd ©t at CAE 3 emergency contractfori CR
171BT was tminatd for poor performance on August10, 1997, as a resukof
61 contract rout inegu brity reports (PS Form 5500) tatwere issued between
May 17 and August10, 1997. Hfty-fine reports were issued because of hte amm-
\all, two forsafk ty o ktions, tw o for mech anicalHailires, and tw o for unsatis fac-
tory \ehicls.

Wit respectto § CR 170A0, te contracting office r provded copies of 14 inegu-
hrity reports foratw o week period, from Julf 15 © 29, 1997, 13 ofwhich were

issued as aresukof ke arivall, and one forfailirr  secure te bad. According
t t e contracting officer, CAE provded no reasons for finve ofte ht amval, but
attributed four ht arrivall to construction and traffic, one t inabilly to “make

prope r connection,””and t ree ot ers, \arious §, to a khck ofa ce Hph one © reach

te driver, a broken fue e, and a kck ofa driveror traillr.

A conference was he l on August 18, atwhich time CAE 3 unsatisfactory per-
formance on H CR 170A0 w as discussed. Subsequentl, on Septmber 15, a “HA-
nalRequestfor Senice Inpronementw as sentt CAE, noting six more inegu hrity
rrports and stating t atsen/ce had notimproned. On Septmber 23, tte Trans-
portation contracting officerissued a finallw arning Bt r to CAE.

2 Appeallto te nexthigher Ine Bcontracting officer is a procedure anaibbll wit respectt some
de & m inations m ade by contracting officers in t e course oft e adm inistration ofh igh w ay transpor-
tation contracts ;itis not anaibbl wit respectt decisions in te course ofthe aw ard of t ose
contracts.
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The contracting officer3 reportallo staks t at CAE continues t hane problIms
witt drhwers in its operaton of a tmporary contract, # CR 45312, between tie
Dayton area and hdianapo k.®

Be cause of poor performance on # CR 171BT and 170A0, t e contracting officer
found CAE to be non-responsibl. CAE rsponded tat wit respect to § CR
171BT, mostofte probIms were rr htd © road constructon t atallo afiectd
bot te pror and subsequentcontractors on tis routt. Though te contracting
officer made no rfrence © drver probIms in his staement, CAE statd t at
driner probIms woull be e Ininatd ifa pemanent contractwere t be issued.
CAE allo allged tatithad not rceined any notice of sakty \o ktions, and
chined tatte onk mechanicallfailire itwas notifitd aboutw as an incide ntin-
v ling a Thttre. CAE furter allged t atitdid not receine any notice ofan un-
satisfactory \eficll exceptone innoling a door htch, which itchimed was nota
safety o htion. CAE allo allged tatitwas ol t atifitdid notobpctto te
tmination ofte emergency contract ttere woull be no “detrimentalle flect’on
te award ofany future postallcontracts.

Wit respectto te inmegubrity reports issued fori CR 170A0, CAE again bhmed
roadw ay construction and te rush hour arrivalltime for any ht armvall, and fur-
terstates t aton t ree occasions, its trucks were in te €minallw aiting for an
anai bbbl dock. As to te issue ofce Hphones, CAE stattd t ataltiucks are so
equipped. Kchimed tatte broken fue Ihhe t atcaused itto be ht was caused
by parts debris from anot er truck on te highw ay.

CAE allges tatwit regard to H CR 45312, tte PostallSen/ce adpustd tte trane
time © conform © te maximum speed EIhitand, subsequenth, ttere have been
no probIms.

Lasth, CAE chims t at“ftis aw are ofno probIms?’in te hstfouryears with ei-
terf CR 19025 or15111.

A protstconfrence was he Hon December10. Kwas memoralked in a Decem -
ber12 Bterfrom proestr? counse lwhich is summarized as folbw s:

3 The contracting officer allo stattd 1 at CAE had, in tie past, experienced prooIms with te De-
partm e nt of Labor o\er tw 0 contracts, # CR 19025 and 15111, butin his preaw ard anaksis and
recom mendation, h e admitied t at, as ofOctober9, 1997, tiese contracts were operatingwe H
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Wit respectto i CR 171BT:

— CAE receined onk 29 oftte rout inegu brity reports issued, ofwhich
mostwere receined “Outside tte n day time Ihitt respond to te allga-
tions,”igh treports re hted  t e same tip, and, t ree reports were issued
priorto t e startofits contract

— The contract “fan Thw Bss ¥ during its fina 130 days.””
Wit respectto i CR 170A0:

— The contract does not albw sufficient ime t© make te runs wit out
\o hting bott tie speed Initand Department of Trans portation re gu ktions
49 CFR§§8392.6 and 395.3.*

Wit respectto § CR 45312, ttere were no problIms afer a contractm odi-
fication albw ed additionallime © compllt te run, and t at postallperson-
ne b ad agreed t© at CAE 3 running time w as “acceptabl.””

Wit respectt H CR 45312, at Indianapo b, trucks were reported de hyed
because ttey were not bgged in untilt ey backed into te bading dock,
and such de hys caused by te unavaihbilty of docks shoull not rsukin
pe nalies.

CAE allged tat te khdianapok and Dayton contracts required am\al
during rush hour, butdid notalbw sufficienttme t© gett rough tiese ar-
eas.

CAE com phined t atitis difficukt hire “Competntand tustwortty dn\ers’’in
te absence ofa pem anentcontract, and t at postallw orkers were exacerbating
te probIm and interfering wit CAE empbyees by € Bhg tem t at CAE woull
notbe aw arded a pe m ane ntcontract

h response to te contracting officer3 statment about Department of Labor
“prob Ims ””on contracts # CR 19 025 and 15111, CAE axened t at “hear} all’of

449 CFR §39 2.6 proh ibits requiring a time schedull for acommerciahehicl t atw ou Bl necessitate
operating itatspeeds greatrt an tie speed Eits prescribed by te jurisdictions t rough which te
vhicl musttane I §395.3 stakes, in part, t ata driner for a m otor carrier sh allnot drine mor
tan tnhours folbwing eigh tconsecutine h ours offduty.
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te probIms were conecttd afertte contracts were amended to albw additonal
drivng time. CAE allo statd t atcertain chins ¢t atwere made against CAE, re-
sulked in findings of enror and penallies against CAE in te amount of approxi-
mat ¥ 92,500.

Fnall, CAE avened tat te contracting officer3 decision “Was not rrasonab k
based upon substantia linform ation.””

D ISCUSSDN

The standard ofour revew ofa contracting office r's finding ofnonresponsibi iy is
we Bestabkhed:

A responsibi My de  m ination is a business pdgmentwhich innolles bal
ancing t e contracting officer’'s conception of te [rquirment ofte
contractjw it anai kbl inform ation aboutt e contractor’s resources and
record. We we Hrecognize te necessity ofalbw ing t e contracting offi-
cer considerab B discretion in making such a subpctine exallation. Ac-
cording ¥, we wilnotdisturb a contracting officer's det m ination t ata
prospe ctine contractor is nonresponsib i, unllss te decision is arbitrary,
capricious, or notrrasonab k based on substantia inform ation.

Jon B. Robinson, ProtestNo. 92-23, Julk 14, 199 2 (citations om itied)
PM 3.3.1 a.sets fortt e reasons for responsibi My de € m inations as folbw s:

Contracts may be aw arded onk t responsibl prospectine contractors.
The award ofa contract based on price abne can be falle economy if
ter is subsequentdefaull ke de Aery, or ot er unsatisfactory per-
formance. To qualy for aw ard, a prospectine contractor m ust affim a-
ti\e ¥ demonstrat its responsibi My....

PM 3.3.1.b 3. stats t atin order to be to be dettmined responsibl a contractor
musth awe a good pe rform ance record.

Re cent unsatis factory contract pe form ance, exdenced by a defauk € minaton,
can pstify a detminaton of nonresponsibiMy. Package Express, hc., P.S. Pro-
tstNos. 87-57, 87-58, 87-64, Ju¥ 27, 1987 ;H untr L. Todd, P.S. Protst No.
85-78, October 18, 19 85 ;Bat ey Manufacturing Com pany, P.S. ProestNo. 82-7,
Marcr 31, 1982. Ak ough tminatons for defaukin t e distant past cannot be
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considered by a contracting officer, itis albw abll o consider a £ m ination w it in
te recentpast Pame h J. Sution, P.S. Protest No. 87-110, February 9, 1988
(and protst cittd terein). Though CAE alged tatitrceined onk 29 inegu-
hrity reports againstitduring te course of#f CR 171BT,” te contracting officer
submited evdence tat te PostalSendce issued 61 such reports against CAE
o\er aperiod of Iss tan t ree monts. Exen ifhaFofte eigh treports t at CAE
allges were dupkats, and te tree reports which are allged t hawe been is-
sued before te contractstartdat, are remo\ed, 54 reports ofcontractine gu hri-
ties by CAE in Bss tan tree mont s remain.

The tmination off CR 171BT for poor perform ance, and te issuance ofa final
w arning Iter to CAE for poor perform ance on § CR 170A0, bot occurned sh orthk
before te contracting officer's det m ination atissue here and reasonab ¥ pstify a
nonresponsibity detminaton. We conclide t at te detminaton of nonre-
sponsibilty in tiis case was notarbitrary and capricious, and w as based on sub-
stantia ke \ide nce .

CAE allofhas allged t atMr. Auckerman was ol by te contracting officer & at
ifhe made no obpction to te £mination ofte emergency contract # CR 171BT,
tere woull be “ho detrimentalleflecton te award of any furtt er postallcon-
tracts.”” The contnton is inme Inant, since CAE 3 poor performance on H CR
170A0, abne, wou Bl supporttte detminaton ofits nonresponsibilty here. Fur-
ter, howexer, CAE has offred no emdence in support ofhis allgaton. hfr
ences or suppositions are insufficient to onercome te presumption t at goe m-
mentpersonne Bactin good faitt in complnce wit teirdutes. See Marsh allD.
Epps, P.S. ProestNo. 88-47, September 15, 1988. The HB\e lofproofrquired ©
onercome te presumption of good fait has been described as "we Hnigh ine-
fragab ' and willnot be sustained by inferences or specubhtion. See Gregory
Lum ber Co., hc. v U.S., 11 CICt 489, 501 (1986)and case cited terein.

Lasth, CAE makes an allgation tt at postallempbyees had been intrfering w it
CAE empbyees by t hg tem t©t at CAE woull not rceine a perm ane nt contract
Matlers t atarise in ©t e course of contractadm inistration are outside te scope of

5> This Bsser number woull be sufficientin itse Fto support a € mination for defauk See, ¢.g.,
Kennet G. Sobmon, PSBCA No. 1677, August31, 1987, 87-3 BCA | 20,128 (Tw enty-four une x-
cused inegu hrites w arrant & m ination action);Stinm ann Trans portation, hc., PSBCA No. 23302,
94-3 BCA { 27,212 (twenty-t ree ch argeabll inegu brities o\ersexen monti period supportdefauk
 m ination)
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our prokstrnsdicton. Lobar, hc.Marroquin, hc. ;Benctmark A alhark A erculls
Limited, P.S. ProtestNos. 92-49 and 53, October 14, 199 2.

The protstis denied.

Willhm J. Jones
Senior Counse I
Contract Protsts and Po kies
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