
D e ce m be r 24, 19 9 7

P.S. Prote s t No. 9 7-33

PARAM O UNT M ECH ANICAL CO RPO RATIO N

Solicitation No. 23209 2-9 7-A-0031

D ECISIO N

Param ount M e ch anical Corporation (Param ount) prote s ts  th e  aw ard of a contract
for th e  re place m e nt of H VAC syste m s  at th e  W as h ington, D .C., Proce s s ing and
D istribution Ce nte r.

Th e  D .C. M e tro Facilitie s  Se rvice s  O ffice  is s ue d Solicitation 23209 2-9 7-A-0031 on
July 24, 19 9 7, w ith  an offe r due  date  of August 14. Se ction M .1 of th e  s olicita-
tion provide d in part as  follow s :

M .1 Contract Aw ard And Proposal Evaluation (Provis ion OA-16)(June
19 88)

a.  Aw ard w ill be  m ade  to th e  re spons ible  offe ror w h o subm its  th e  be st
com bination of Te ch nical Proposal, Bus ine s s  Proposal (cost/price ), Bus i-

D IGEST

Prote s t against aw ard of a contract for th e  re place m e nt of H VAC syste m s
is  s ustaine d.  Circum stance s  of com m unications  betw e e n Postal Se rvice
and prote s te r afte r subm is s ion of alte rnate  offe r constitute d discus s ions
w h ich  w e re  not conducte d as  procure m e nt re gulations  re q uire d; pro-
te s te r’s  late  re vis ions  to alte rnate  offe r w e re  not prope rly h andle d unde r
contracting office r’s  alte rnative  th e orie s  th at th e y w e re  unsolicite d re vi-
s ions  or re fle cte d th e  offe ror’s  claim  of m istak e . 



Page  2 P 9 7-33

ne s s/Manage m e nt Proposal (if applicable), and oth e r factors  cons ide re d.
Th e  prim ary are as  to be  us e d in de te rm ining w h ich  proposal is  m ost ad-
vantage ous  to th e  Postal Se rvice  are  liste d below  in de sce nding orde r of
im portance :

[No are as  w e re  liste d.]

b.  Cost/Price  w ill be  cons ide re d in th e  aw ard de cis ion, alth ough  th e
aw ard m ay not ne ce s sarily be  m ade  to th at offe ror subm itting th e  low e st
cost.

(W h e re  no factors  oth e r th an price  are  s e t out for cons ide ration in th e  aw ard de ci-
s ion, aw ard is  to be  m ade  to th e  low e s t-price d offe r from  a re s pons ible  offe ror.
Be ll &  H ow e ll Fe de ral Gove rnm e nt Sale s , P.S. Prote s t No. 9 1-24, April 15, 19 9 1.)

As  originally is s ue d, th e  w ork  include d th e  provis ion of tw o ne w  200 ton ce ntrifu-
gal ch ille rs  and cooling tow e rs , and th e  conve rs ion of th re e  e xisting 300 ton York
ce ntrifugal ch ille rs  from  R-11 coolant to R-123 coolant.1 

Eigh t offe rs  w e re  re ce ive d.  Param ount’s  offe r w as  th e  fourth  low e s t.  Be caus e  all
e igh t offe rs  w e re  s ubstantially be low  th e  Postal Se rvice ’s  e s tim ate , “th e  Proje ct
M anage r de te rm ine d th at it w ould be  in th e  be s t inte re s t of th e  Postal Se rvice  to
re place  all ch ille rs  rath e r th an re placing tw o ch ille rs  and re trofitting th e  re m aining
th re e  . . . .”  Accordingly, by m e m orandum  date d August 20, all “bidde rs  [s ic]”
w e re  as k e d to subm it “an alte rnate  bid [s ic] . . . for re place m e nt of th e  e xisting
York  ch ille rs  w ith  ne w  ch ille rs  h aving s im ilar load ch aracte ristics  to th e  propos e d
re trofitte d ch ille rs .”  Th e  m e m orandum  also adde d Carrie r to th e  list of “[acc]e pt-
able  m anufacture rs ,” w h ich  pre viously h ad include d only York  and Trane . Alte r-
nate  price s  w e re  due  August 22.  Se ve n alte rnate  offe rs  w e re  re ce ive d from  th e
original offe rors .  Th at of Param ount w as  th e  low e s t, at $1.7 m illion, an am ount
le s s  th an its  original offe r.

Th e  contracting office r and th e  prote s te r h ave  offe re d diffe ring ve rs ions  of th e
e ve nts  w h ich  follow e d th e  re ce ipt of th e  August 22 alte rnate  price s .  In th e  re cital
w h ich  follow s , th e  m ain te xt re cite s  th e  contracting office r’s  account, w h ile  Para-
m ount’s  account is  s h ow n in pare nth e s e s .

                                                       
1 Alth ough  th e  s olicitation w as  s ile nt as  to th e  re frige rant for th e  tw o re place m e nt ch ille rs , th e y
w ould re q uire  th e  s am e  R-123 re frige rant spe cifie d for th e  th re e  re trofitte d ch ille rs  s ince  “th e  indus -
try standard is  not to m ix re frige rant type s  be tw e e n units .”
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Th e  proje ct m anage r pe rce ive d Param ount’s  offe r as  re fle cting a “dram atic de -
cre as e” in Param ount’s  offe r, pre s e nting th e  pos s ibility of a m istak e , and h e  calle d
Param ount’s  pre s ide nt on August 22 s e e k ing ve rification of its  offe r, and
“[s]pe cifically . . . th at  Param ount ve rify th e  price  in its  offe r.”  (Th e  call w as
m ade  to Param ount’s  e s tim ator and it did not include  a re q ue s t for ve rification of
Param ount’s  price , but only of th e  propos e d ch ille r m anufacture r. Th e  Postal
Se rvice  ne ve r “re q ue s te d or allow e d Param ount to ve rify or confirm  its  August 22
price .”) 

Param ount transm itte d a le tte r by facs im ile  on th e  afte rnoon of August 22 w h ich
confirm e d th at its  proposal include d tw o York  200 ton ch ille rs  and th re e  York  300
ton ch ille rs .  Th e  le tte r m ade  no re fe re nce  to its  price .  Th e  proje ct m anage r found
th e  le tte r an incom ple te  re s pons e  to th e  re q ue s t for confirm ation, but h e  took  no
action to follow  it up.

Param ount calle d th e  proje ct m anage r on August 23 “to clarify th at th e  inte nt of
th e  [August 20] adde ndum  w as  not to rule  out th e  us e  of an alte rnate  re frige rant”2

and to inq uire  “if th e  Postal Se rvice  w ould acce pt anoth e r configuration th an
[th re e  300 ton and tw o 200 ton] ch ille rs ,” to w h ich  th e  proje ct m anage r re plie d
“th at th e  s olicitation h ad not as k e d for a spe cific configuration, only a pe rform ance
crite ri[on] on th e  adde ndum .”  (August 23 w as  a Saturday; and Param ount did not
do bus ine s s  on th at day.  Param ount ne ve r initiate d any inq uiry conce rning alte rna-
tive  re frige rants .  “During th e  pe riod from  [August 22 to August 28, Param ount]
h ad num e rous  te le ph one  conve rsations  w ith  th e  USPS contract m anage r. . . .  Th e
USPS w as  atte m pting to m atch  our proposal w ith  AMS[’s] proposal [for] Carrie r
ch ille rs  [w ith ] H -134A re frige rant.”) 

(Th e  Postal Se rvice  contacte d Param ount by te le ph one  tw ice  on M onday, August
25.  Th e  first call inq uire d w h y Param ount’s August 22 alte rnate  offe r w as  so low
and re q ue s te d ve rification of th e  inte nde d re frige rant.  Param ount e xplaine d th at
com pe tition w as  th e  bas is  for its  low  price .  Th e  s e cond call re q ue s te d an alte r-
nate  proposal substituting H -134A re frige rant for R-123 re frige rant be caus e  “th e
e nd us e r . . . pre fe rre d [it],” and as k e d for “a rapid re s pons e  . . . [be caus e ] th e y
w ante d to m ak e  aw ard on 8/25/9 7 if pos s ible .”)

By le tte r date d August 25 transm itte d by facs im ile  at 4:28 p.m ., Param ount sub-
m itte d tw o re vis e d offe rs .  Th e  first offe re d to supply ch ille rs  us ing H -134A re frig-
e rant, “in lie u of th e  s pe cifie d R-123” for $1.8 m illion and note d th at th e  “200 ton
                                                       
2 Param ount’s August 22 offe r did not spe cify its  propos e d re frige rant.  Th e  Postal Se rvice  as sum e d
th at it inte nde d to supply R-123 re frige rant, an as sum ption confirm e d by Param ount’s  subs e q ue nt
corre s ponde nce .
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ch ille rs  w ill h ave  5%  re duce d capacity”; w h ile  th e  s e cond offe re d th re e  500 ton
York  ch ille rs , us ing H -134A, in lie u of th e  five  ch ille rs  re q ue s te d, for $1.78 m illion.
 Th e  contracting office r ch aracte rize s  th e s e  as  “tw o unsolicite d alte rnate  propos -
als .”  Th e  4:28 p.m . le tte r w as  follow e d by a le tte r transm itte d by facs im ile  at
6:23 p.m ., re pe ating th e  tw o alte rnate  offe rs  and th e ir price s , but including th e
follow ing additional te xt:

Clarification/Corre ction - our corre cte d alte rnative  bid price , subm itte d
8-22-9 7, for supplying (5) R-123 York  ch ille rs  is  $1,765,000.

Th e  6:23 p.m . le tte r w as  vie w e d as  re s ponding furth e r to th e  August 22 re q ue s t
for ve rification, and as  ack now le dging th at Param ount’s August 22 h ad be e n in
e rror. As re vis e d to $1.765 m illion, th at offe r w as  no longe r low .  Param ount
calle d th e  proje ct m anage r on August 25 s e e k ing to e licit re action to its  re vis e d
proposals .

(Th e  re vis ion of th e  August 22 price  in th e  6:23 p.m . le tte r “w as  provide d as  a
corre cte d . . . price  afte r USPS provide d ve rbal clarification th at th e  tonnage  of th e
(3) ne w  ch ille rs  w as  to be  nom inal 300 tons , and not th e  [le s s e r] tonnage ” th at
th e  re trofitte d ch ille rs  w ould h ave  produce d” once  R-123 re frige rant h ad be e n sub-
stitute d for R-11 re frige rant.  Param ount calle d th e  Postal Se rvice  on August 26 to
inq uire  w h e th e r it could substitute  one  of th e  oth e r approve d m anufacture rs  for
th e  m anufacture r it h ad propos e d in its  August 22 proposal.  It w as  told th at it
could.)

By le tte r date d August 27, Param ount re vis e d th e  price  of its  first alte rnate  offe r of
August 23, to “$1,733,500.00 for furnis h ing (5) H -134A ch ille rs  . . . .”  By
m e m orandum  date d August 27, th e  proje ct m anage r as k e d th e  contract spe cialist
to pre pare  a le tte r of inte nt to aw ard th e  contract to Am e rican M e ch anical Se rv-
ice s  (AMS), th e n th e  low  offe ror, at $1.712 m illion.  Th e  m e m orandum  m ak e s  re f-
e re nce  to Param ount’s August 25 re vis ion “to $1,780,000, us ing a ch ille r provid-
ing R-123 re frige rant,”3 and to its  “s e cond price  re vis ion [w h ich ] w as  acce pte d
us ing H -134A re frige rant at $1,733[,]500,” and note s  th at AMS’s  “initial bid w as
$1,712,000, also us ing H -134A re frige rant.”

(Param ount’s August 28 le tte r w as  a “be s t and final price  ve rbally re q ue s te d by
USPS,” and follow e d its  ne gotiations  w ith  York  and Carrie r w h ich  be cam e  pos s ible
                                                       
3 Th is  re fe re nce  w as  incorre ct.  A s  note d above , Param ount’s  tw o alte rnate s  of August 25, of
w h ich  th e  first h ad a $1.78 m illion price , both  involved H -134A re frige rant.  A re fe re nce  to R-123
re frige rant appe ars  only in  Param ount’s  s e cond August 25 le tte r, and h as  to do w ith  its  August 22
offe r at a corre cte d price  of $1.765 m illion.
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afte r th e  Postal Se rvice  allow e d it to ch ange  its  liste d m anufacture r.  Param ount
“ve rbally advis e d” th e  Postal Se rvice  on August 27 th at it could offe r a sy ste m
w ith  H -134A re frige rant for $1.7 m illion, and confirm e d th at price  w ith  a fax on
August 28.)

Th e  August 28 le tte r state d: 

W e  w is h  to confirm  our original 8/22/9 7 bid day price  of $1,700,000 for
furnis h ing (5) ch ille rs  w ith  H -134A re frige ration pe r your ve rbal re q ue st. 
Ch ille r load ch aracte ristics  to m atch  th e  originally propos ed re trofitte d
ch ille rs  pe r USPS 8-20-9 7 alte rnate  bid re q ue st and th e  original e q uip-
m e nt sch e dule .  Th is  le tte r of confirm ation s h all supe rs e de  th e  previously
subm itte d price s .

Th is  le tte r w as  re ce ive d at 2 p.m . on August 28, afte r th e  contracting office r h ad
s igne d th e  inte nt to aw ard le tte r and it h ad be e n s e nt to AMS.4  Th e  Postal Se rvice
aw arde d AM S th e  contract on Se pte m be r 23, afte r it re ce ive d th e  appropriate  doc-
um e ntation from  AMS, and th e n notifie d th e  unsucce s s ful offe rors  of th e  aw ard. 

Param ount’s  prote s t to th e  Ge ne ral Couns el w as  re ce ive d on Se pte m be r 29 .  Th e
prote s t conte nds  th at it w as  e ntitle d to th e  aw ard on th e  bas is  of its  low e r price ,
as  re fle cte d in its  le tte r of August 28.  W h ile  th e  prote s t ack now le dge s  th at “th e re
w e re  s eve ral price s  s ubm itte d be tw e e n [August 23] and [August 27],” it attribute s
th at to “confus ion” aris ing out of th e  “lack  of any form al docum e ntation or infor-
m ation ide ntifying th e  bas is  of bid aw ard and th e  e q uipm e nt pe rform ance  ch arac-
te ristics  re q uire d unde r th e  various bid alte rnative s  and th e  oral re vis ions  to th e  al-
te rnate  bid re q ue s te d afte r th e  form ally subm itte d [August 22] bid.”

Th e  contracting office r ch aracte rize s  th e  aw ard as  h aving occurre d w ith out dis -
cus s ions , a proce dure  auth orize d by PM  4.2.1.f.5  H e  conce de s  th at Param ount’s

                                                       
4 An inte nt to aw ard le tte r advis e s  an offe ror th at aw ard w ill be  m ade  to it upon re ce ipt from  th e
offe ror of appropriate  docum e ntation, such  as  paym e nt and pe rform ance  bonds .  Procure m e nt M an-
ual (PM ) 11.5.1 p.1.
5 Th at s e ction provide s :

Aw ard m ay be  m ade  w ith out discus s ion of proposals  w h e neve r th e  e xiste nce  of
ade q uate  com pe tition or price  analysis  . . . m ak e s  it clear th at acce ptance  of th e
m ost favorable  initial proposal w ill re s ult in a re asonable  price  [as  long as  th e  provi-
s ion “Aw ard W ith out D iscus s ion” w as  include d in th e  s olicitation, as  it w as  h e re .]

H ow eve r, PM  4.2.1 f 2. furth e r provide s :

(Footnote  continue d on ne xt page .)
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initial alte rnate  $1.7 m illion offe r of August 22 w as  low , but conte nds  th at it w as
clarifie d or corre cte d to $1.765 m illion on August 25, w h e n it no longe r re m aine d
low . H e  conte nds  th at th e  Postal Se rvice  could not cons ide r any of Param ount’s
“four unsolicite d alte rnative  proposals  of varying scope  and price  afte r th e  pro-
posal due  date  . . . be caus e  oth e r offe rors  w e re  not give n th e  s am e  opportunity
[to re vis e  th e ir offe rs ],” and th at of Param ount’s  re vis e d offe rs , only th e  last, th at
of August 28, w as  low , and th at w as  re ce ive d afte r th e  inte nt to aw ard le tte r w as
is s ue d. 

Re s ponding, Param ount tak e s  e xce ption to th e  contracting office r’s  state m e nt,
principally disputing th e  tim ing, num be r and conte nt of its  te le ph one  conve rsations
w ith  th e  Postal Se rvice  as  s e t out in th e  re cital above .

Param ount also appe ars  to as s e rt th at offe rs  for coole rs  us ing H -134A coolant
s h ould not h ave  be e n acce ptable  in re s pons e  to th e  August 20 re vis ion, s ince  “th e
load ch aracte ristics  of th e  ne w  [300 ton] ch ille rs  [w e re  to be ] s im ilar to th e  load
ch aracte ristics  of th e  re trofitte d ch ille rs  [w h ich  w e re ] bas e d on re frige rant R-123
pe r th e  contract docum e nts .”  Param ount also criticize s  th e  Postal Se rvice  for fail-
ing to e s tablis h  “a cut-off date  for be s t and final pricing on th e ir num e rous  ve rbal
re q ue s ts .”6

As k e d to re s pond to th e  prote s te r’s  as s e rtions , th e  contracting office r conte nds
th at th e  load ch aracte ristics  re q ue s te d in th e  August 20 m e m orandum  w e re  not
re late d to R-123 re frige rant, and th at “[a]ny re frige rant w ould yie ld th e  pe rform -
ance  crite ria re q ue s te d.”  W ith  re s pe ct to conve rsations  w ith  Param ount, th e  con-
                                                       
(Continued from previous page.)

W h e neve r th e re  is  unce rtainty as  to th e  pricing, te ch nical, or oth e r aspe cts  of th e
m ost favorable  initial proposal, aw ard m ay not be  m ade  w ith out discus s ions , unle s s
th e  unce rtainty can be  re s olved by clarification.

PM  4.2.5 c.3. provide s  th at th e  de cis ion w h e th e r to aw ard w ith  or w ith out discus s ions  “m ust be
m ade  by th e  contracting office r.”

Clarification is  “[c]om m unication w ith  an offe ror for th e  s ole  purpos e  of elim inating m inor irre gulari-
tie s , inform alitie s , or appare nt cle rical m istak e s  in [a] proposal,” w h ile  discus s ion is  “[a]ny oral or
w ritte n com m unication be tw e e n th e  Postal Se rvice  and an offe ror [oth e r th an clarification] th at is
initiate d by th e  Postal Se rvice  and (a) involve s  inform ation e s s e ntial for de te rm ining th e  acce ptability
of a proposal or (b) provide s  th e  offe ror an opportunity to revis e  its  proposal. PM  4.2.5 a.2., 3.
6 PM  4.2.5 g.4.(a) and (b) provide , inte r alia, th at “[u]pon com pletion of discus s ions , th e  contracting
office r m ust is s ue  to all offe rors  still in th e  com pe titive  range  a re q ue s t for be s t and final offe rs . O ral
re q ue s t[s ] for be s t and final offe rs  m ust be  confirm e d in w riting” and th at “th e  re q ue s t m ust include
. . . [a] com m on cutoff date  and tim e .”
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tracting office r re cite s  th e  proje ct m anage r’s  re colle ctions  of only th e  conve rsa-
tions  of August 22, 23, and 25 re cite d above , of w h ich  only th at of th e  22nd w as
initiate d by th e  Postal Se rvice .

Th e  prote s te r subm itte d final com m e nts  re s ponding to th e  contracting office r’s
subm is s ion.  Th e  com m e nts  w e re  accom panie d by Param ount’s  long-distance  te le -
ph one  s tate m e nt re fle cting various  calls  to th e  M e tro FSO ’s  voice , facs im ile , and
be e pe r num be rs during th e  August 22 - 28 tim e  pe riod.  W h ile  Param ount doe s  not
as sociate  any of th e  liste d calls  w ith  th e  calls  re cite d in its  ch ronology, th e  listing
is  cons iste nt w ith  its  conte ntion th at it m ade  m ore  calls  th an th e  proje ct m anage r’s
account re fle cts .

D ISCUSSIO N

Th e  fore going re cital re fle cts  s ignificant diffe re nce s  as  to th e  facts  giving ris e  to
th is dispute .  As w e  h ave  note d, “our prote s t forum  doe s  not provide  a m e ch anism
for form al discove ry or oth e r adve rsarial m e th ods  of re s olving factual dispute s ,”
Patriot A irline s , Inc., P.S. Prote s t No. 9 4-05, M arch  30, 19 9 4, and th at, inste ad,
w e  afford a “pre s um ption of corre ctne s s” to th e  contracting office r’s  account,
w h ich  th e  prote s te r h as  th e  burde n of ove rcom ing.  Ibid. 

In th is  cas e , th e  contracting office r’s  account is  inte rnally incons iste nt.  Ite m s  in-
clude d in th e  contracting office r’s docum e ntation contradict h is  vie w  th at Para-
m ount’s  re vis ions  of its  offe rs  s ubs e q ue nt to August 22 could not be  acce pte d
(e .g., th e  proje ct m anage r’s August 26 m e m orandum  re fle cting th at Param ount’s
re vis e d offe r incorporating H -134A re frige rant “w as  acce pte d”) and th at th os e  re -
vis ions  w e re  unsolicite d (e .g., th e  August 28 le tte r’s  state m e nt th at it w as  subm it-
te d “pe r your ve rbal re q ue s t”).  Furth e r, Param ount’s  ve rs ion of th e  e ve nts  of
August 22 - 28 s e e m s  m ore  cons iste nt w ith  its  w ritte n subm is s ions  include d in th e
re cord th an th e  contracting office r’s  account, and, as  note d above , w ith  its  te le -
ph one  re cords .  For e xam ple , th e  August 22 confirm ation of its  ch oice  of m anu-
facture r is  s upports  its  conte ntion th at only ve rification of th e  ide ntity of th e  s up-
plie r w as  sough t, rath e r th an w ith  th e  proje ct m anage r’s  vie w  th at both  price  and
m anufacture r w e re  to be  ve rifie d, s ince  it is  s ile nt as  to price .  Sim ilarly, Para-
m ount’s  re cital th at th e  Postal Se rvice  initiate d a call on August 25 re q ue s ting th at
Param ount e xplain it s e e m s  m ore  cons iste nt w ith  th e  proje ct m anage r’s  state d
conce rn about its  price  th an th e  contracting office r’s  as s e rtion th at no action w as
tak e n to follow  up on th e  m atte r.7

                                                       
7 Param ount’s  account fails  to discus s  or firm ly de ny th e  proje ct m anage r’s  as s e rtion th at it inq uire d
about th e  re configuration of th e  ch ille r m ix and q uantity. It offe re d such  a re configuration in its  le t-

(Footnote  continue d on ne xt page .)
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Adopting a vie w  cons iste nt w ith  th e  docum e nts  m ak e s  it cle ar th at Param ount’s
re vis e d offe rs  of August 25 and 28 w e re  not “unsolicite d,” but inste ad re s ponde d
to Postal Se rvice  re q ue s ts .  Th e  s olicitation of th e s e  re vis ions , particularly th os e
s e e k ing th e  s ubstitution of H -134A re frige rant for R-123 re frige rant, constitute d
“discus s ions ,” s ince  th e y w e re  “initiate d by th e  Postal Se rvice ” and “provid[e d]
th e  offe ror an opportunity to re vis e  its  proposal.” As  such , th e  dis cus s ions  s h ould
h ave  be e n accom plis h e d as  PM  4.2.5 g.3. and 4. dire ct, including a re q ue s t for
be s t and final offe rs . Param ount, w h ich  w as  constantly atte m pting to re vis e  its  of-
fe r from  August 25 th rough  August 28, w as  cle arly pre judice d by th e  Postal Se rv-
ice ’s  proce e ding to aw ard w ith out h aving e s tablis h e d and com m unicate d a com -
m on cutoff date .8

Th e  contracting office r h as  propos e d tw o alte rnative  vie w s  of th e  s ituation pre -
s e nte d by Param ount’s  re vis e d proposals .  Ne ith e r is  cons iste nt w ith  th e  proce -
dure s  gove rning ne gotiate d procure m e nt.

Th e  vie w  th at it w ould h ave  be e n unfair to th e  oth e r offe rors  to cons ide r Para-
m ount’s  various  re vis ions  of and alte rnative s  to its  August 22 proposal as  unsolic-
ite d m odifications  to its  offe r of August 22 (and th e  im plie d sugge s tion th at it w as
im prope r for Param ount to m ak e  th e m ) is  incorre ct.

A s ignificant diffe re nce  be tw e e n a ne gotiate d procure m e nt such  as  th is  and a pro-
cure m e nt us ing form al adve rtis ing te ch niq ue s  (th e  proce dure  to w h ich  th e  te rm s
“bids” and “bidding,” m isapplie d h e re  by both  partie s , corre ctly apply) is  th at in
ne gotiation, an offe ror h as  th e  righ t to w ith draw  or re vis e  its  offe r at any tim e  be -
fore  th e  Postal Se rvice  acce pts  it.  Se e  PM  4.3.2.c (“Proposals  m ay be  m odifie d or
w ith draw n by w ritte n or te le graph ic notice . . . . .  Notice  of w ith draw al of a pro-
posals  m ust be  re ce ive d be fore  aw ard.”); 4.3.2.d.1 (“[M ]odifications  of proposals
                                                       
(Continued from previous page.)

te rs  of August 25, but if it did not inq uire  about th e  pos s ibility on August 23 as  th e  proje ct m anage r
as s e rts  (a Saturday, as  Param ount note s , and th us  a day on w h ich  postal pe rsonnel w ould not lik ely
be  available), it is  not clear w h e n it could h ave  inq uire d.

(Th e  proje ct m anage r’s  as s e rtion th at an offe r re flecting a re configuration w ould be  acce ptable  w as
alm ost ce rtainly incorre ct.  Be caus e  th e  August 20 m e m orandum  re q ue s te d “re place m e nt . . . ch ill-
e rs  h aving s im ilar load ch aracte ristics  to th e  e xisting re trofitte d ch ille rs” (e m ph as is  adde d), it could
h ave  relate d only to th e  th re e  300 ton ch ille rs , not to all five  ch ille rs , and to th e  re place m e nt of th e
th re e  ch ille rs  one -for-one .
8 W h ile  re q ue s ts  for be s t and final offe rs  m ay be  m ade  orally, if subs e q ue ntly confirm e d in w riting,
(4.2.5 g.4.(a)), a re q ue s t for revis ions  “as  soon as  pos s ible” such  as  Param ount re cite s  w ould not
e s tablis h  th e  re q uire d com m on cutoff date . 
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are  late  if re ce ive d afte r th e  date  and tim e  e s tablis h e d . . . for th e  re ce ipt of pro-
posals .”);9  and 4.2.3.d.2 (“Late  proposals  and m odifications  m ay be  cons ide re d in
accordance  w ith  Provis ion A-4, Late  Subm is s ions  and M odifications  of Proposals .
It is  norm ally in th e  inte re s t of th e  Postal Se rvice  to cons ide r a late  proposal w h e n
doing so w ould caus e  no de lay in th e  e valuation proce s s  . . . or th e  proposal offe rs
a s ignificant cost, q uality, or te ch nical be ne fit.  It is  not in th e  inte re s t of th e
Postal Se rvice  to cons ide r any proposal re ce ive d so late  th at cons ide ration of th e
proposal w ould je opardize , or give  th e  appe arance  of je opardizing, th e  inte grity of
th e  com pe titive  proce s s .”

Unde r such  a vie w , only Param ount’s  initial price  of August 22 and its  final price
of August 28 w ould be  re le vant, s ince  its  oth e r re vis ions  w e re  at price s  h igh e r
th an AMS’s  price .  Th e  August 22 price  w as  w ith draw n by th e  s e cond le tte r of
August 25; accordingly, it w as  not available  for acce ptance  afte r th at le tte r w as
re ce ive d. Th e  August 28 re vis ion w as  re ce ive d too late , follow ing th e  is s uance  of
th e  inte nt to aw ard le tte r, but e ve n if it h ad be e n re ce ive d prior to th at is s uance ,
its  cons ide ration w ould not h ave  be e n in th e  Postal Se rvice ’s  inte re s t, be caus e  it
w ould h ave  com e  s o clos e  to th e  propos e d aw ard as  to give  th e  appe arance  of
com prom is ing th e  inte grity of th e  com pe titive  proce s s .

Th e  s e cond alte rnative  vie w  is  th at Param ount’s  s e cond le tte r of August 25 in-
volve d a claim  of m istak e  w ith  re s pe ct to its  offe r of August 22, in addition to re -
stating th e  tw o additional alte rnate  proposals  pre s e nte d in its  first le tte r of th at
date .  (Th e  contracting office r s e e s  th e  ch ange  as  a de laye d re action to th e  re -
q ue s t for ve rification, w h ile  th e  prote s te r s e e s  it as  occas ione d by th e  Postal
Se rvice ’s  subs e q ue nt clarification of August 25 of w h at it m e ant by “s im ilar load
ch aracte ristics .”)  If it w as  a claim  of m istak e  in th e  cours e  of an aw ard w ith out
discus s ions , it w as  m is h andle d, s ince  th e  proce dure  of PM  4.2.5 f. w as  not fol-
low e d.  Unde r th at proce dure , corre ction of th e  offe r to th e  August 25 price  w ould
not h ave  be e n an appropriate  re s ult, s ince  th e  offe r, as  corre cte d, w ould no longe r
h ave  be e n in line  for cons ide ration, and corre ction w ould not h ave  be e n allow e d. 
In any e ve nt, ne ith e r th e  e xiste nce  of th e  m istak e  nor th e  am ount actually in-
te nde d w e re  e vide nt from  th e  s olicitation and th e  offe r, a ne ce s s ary pre condition
to corre ction unde r 4.2.5 f.  Unde r PM  4.2.5 f.5.(c) Param ount s h ould h ave  be e n
advis e d th at its  offe r could not be  corre cte d as  re q ue s te d, and th at it h ad th e  op-
tion of w ith draw ing its  offe r or allow ing its  offe r to be  cons ide re d as  s ubm itte d.  It
w as  not appropriate  to do noth ing w ith  Param ount’s  atte m pte d corre ction of its
price .
                                                       
9  H ow eve r, “norm al revis ions  of proposals  m ade  during ne gotiations  by th e  offe rors  s ele cte d for
discus s ions” are  not late  m odifications .  Ibid.
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Re m aining in th is  cas e  is  th e  q ue s tion of re m e dy.  Re lie f m ay include  an orde r to
te rm inate  for th e  conve nie nce  of th e  Postal Se rvice  th e  im prope rly aw arde d con-
tract.  Th e  factors  th at h ave  be e n re gularly us e d in de te rm ining w h e th e r to orde r
te rm ination are  as  follow s :

W h e th e r to re q uire  te rm ination in a given cas e  de pe nds  on cons ide ration
of such  factors  as  th e  s e riousne s s  of th e  procure m e nt de ficie ncy, th e
de gre e  of pre judice  to unsucce s sful offe rors  or to th e  inte grity of th e
com pe titive  procure m e nt syste m , th e  good faith  of th e  partie s , th e  e x-
te nt of pe rform ance , th e  cost to th e  Gove rnm e nt, th e  urge ncy of th e  re -
q uire m e nt, and th e  im pact of te rm ination on th e  accom plis h m e nt of th e
age ncy's  m is s ion. 

TPI Inte rnational Airw ays, Inc., P.S. Prote s t No. 87-40, O ctobe r 30, 19 87.

Th e  de gre e  of pre judice  to th e  prote s te r and to th e  inte grity of th e  procure m e nt
proce s s  in th is  cas e  are  h igh .  O n th e  oth e r h and, th e  file  doe s  not sugge s t bad
faith  on th e  part of e ith e r th e  proje ct m anage r or th e  contracting office r, and th e
re m aining factors  m ilitate  against te rm ination.  W e  are  advis e d th at contract pe r-
form ance  h as  continue d w h ile  th is  prote s t h as  b e en pe nding, th at substantial
de m olition of th e  e xisting ch ille rs  h as  occurre d, and th at th e  re place m e nt ch ille rs
h ave  be e n de live re d on-s ite .

In anoth e r cas e  involving ongoing pe rform ance  of an H VAC re novation contract
w h ile  a prote s t w as  pe nding, in w h ich  th e  e rrors  in th e  cours e  of contractor s ele c-
tion w e re  arguably m ore  e gre gious  th an th e  e rrors  h e re , th e  de cis ion note d:  

[W ]e  cannot ligh tly dism is s  th e  m is s ion of th e  Postal Se rvice  to provide
prom pt, reliable  and e fficie nt postal s e rvice s  and to provide  safe  and
h e alth ful w ork ing conditions  for its  em ploye e s . . . .  [P]e rform ance  of th is
contract is  w ell unde rw ay and s ignificant delay in its  com pletion could
h ave  a s e rious  ne gative  im pact on w ork ing conditions  and e m ploye e  m o-
rale  upon th e  arrival of w arm  w e ath e r, w ith  re sultant dam age  to th e
Postal Se rvice 's  m is s ion of providing e fficie nt postal s e rvice s . Accord-
ingly, it is  not in th e  be st inte re st of th e  Postal Se rvice  to m ak e  relie f
available  to th e  prote ste rs .  H ow eve r, th e  de gre e  of pre judice  to th e
com pe titive  procure m e nt syste m  can be  m itigate d, provide d th e  le s sons
of th is  procure m e nt are  obs e rve d in future  procure m e nts . 

C.D .E. A ir Conditioning Com pany, Inc.; Coastal M e ch anical Corporation, P.S. Pro-
te s t Nos . 9 2-11 and 9 2-18, April 2, 19 9 2 (citations  om itte d). 

A  s im ilar re s ult m ust obtain h e re .  Th e  prote s t is  s ustaine d to th e  e xte nt indicate d.
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