Apnlll7, 1998
P.S. Protests No. 9 7-26 329

ATLANTA REGONALD ISTRBUTDON CENTER, ET AL 3
RNER CITY DISTRBUTDON CENTER

Requestfor Prequa Mication

D GEST

Protstagainstvarious aspects of rquestfor prequa lMicaton staement
for m ai Irans portation equipmentsendce centrs is denied. No protstr
has standing to ch allnge CBD notice 3 financiallresponsibi My standard
and grouping of centers into clstrs, resenation of hrgest clstr for
noncom pe titine aw ard to experenced incum bent contractor, and refusal
extend time forte submission ofstatment were reasonabll.

Decision

Four sm albusinesses® which hawe mailltransportequipment (“M TE”)w areh ousing
contracts wit te PostalSendce who are rpresentd by common counse Band
anoti er such contractor, Riner City Distribution Center, Memphis, TN, (Riner City)
separat § protst various aspects of te Postall Senvce 3 prequalficaton of
offrors t prouvde senvsces at a nationallnetw ok of Maill Transport Equipment
Sendce Centrs (“MTESCs ™)

1 N aphabetical order: Athnta Regionall Distibution Centr, Stone Mountain, GA ; Imeson
Distribution Centr, Jacksonv B, H RAM Il Distibution, Nash B, TNj; and Sout shore
Entrprises, St Joseph, MO. TeminalW areh ouse, Eagan, MN, a fift member of te group,
wit drew in e course oftie proest Counse B Rtrsubmissions in e course ofte proestrfr
t te group as “te coaltion,”’and we adoptt attm .



MTE inclides itms such as maillbags, trays, pallt, and containers (hrger
dewces which canh ol maillbags, trays, or hrger pieces ofmaip A MTESC is a
contractor-run facilty at which MTE is inspectd, rpairrd as needed, and
w areh oused for de hery on request A pibt MTESC was estabkhed in
Greensboro, NC, in 1992 when a contract was aw arded ™ New Breed Leasing
Comporation (“New Breed”) folbwing a com petition. New Breed receined
continues 1 prowde sendce atGreensboro under a contracte xpiring in 1999 .

h 1996, te PostallSe nMce sough tsources t© be qualfied to operat a netw ork of
MTESCs. The May 28, 1996, CBD notice announcing t e prequa Mication inc lided
te fobwing:

The PostallSendce has . ..come O te conclision t atseparat faci Mies
need © be estabkhed and a network formed t© ensure t atadequat,
time }, and high quaMly MTE is anaikbl © USPS Processing and
Distribution Centrs, Bul MaillCentrs, and teircustomers. . .. A total
of 22 sits willform te network. The facilies, phnt equipment
rep kcement parts, and transportaton willbe prouded by te Postal
Senvce. ... Contractors willbe required to staffand e flicie ntk ope rat
te MTESCs in accordance witt tie requirments ofte PostallSe njce. .

Com panies seeking © be pre-guallfied musth awe sufficie nt e xpe rie nce
and financia lcapabiMy to operatd t ree (3)MTESCs bcatd in diferent
geograpi icallareas of te Unted Staks . . . . Companies musth awe
performed similrwor continuous ¥ fort e pastfe years. h addition,
com panies musthawe te financialcapabiy t© support $25-930 milbn
annuallr\enues 1 be conside red for pre-qua Mication. . . .

The PostalSendce is pre-qualfying suppkrs so tatonk an adequat
numberofte bestqualfied suppkrs are anailkbll © com pet for future
contract(s)

(Paragraph ing added.)

A 24-page Pr-Qualication RequestDocumentprovded furth er inform ation about
t e proposed network and dirrcted tte conentofte pre-qualfication requests.
An attact mentidentified t e 21 sits in addition to Greensboro and assigned tem
wclstrs oftree as fobws:

Chstrl Springfe B, MA Chstr2 Htsburgh, PA
P ihde phia, PA W ash ington, DC
Long k knd, NY Detroit, M 1
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Chlstr3 Cincinnati, OH Chlstr6 Seatth, WA

Athnta, GA Minneapok, MN

Jacksonvll, AL San Fancisco, CA
Chstr4 Denwer, CO Chstr7 Los Ange lIs, CA

Kansas City, MO Chicago, L

St Louis, MO Se caucus, NJ

Chstr5 Dalks, TX
Des Moines, KA
Memphis, TN

Chlstr 73 totalanticipatd staffing is approximat ¥ 1.5 times khrger tt an © atof
te next hrgestclstr, and about 1.8 times hrger ttan tte aerage staffing of
te remaining six chstrs. Clstr 7 allo difers from te oter clstrs in t at
each centrin tatchstrwoull rrpairmaibags ;tte centers inte otter clhsers
woulll inspectmaibags and dispatch t ose needing repair to a clistr 7 centr.
Clhstr7 was to be tte fistclstr actinvated, in Nonember, 1996 (New Jersey);
January 199 7 (Los Ange Bs)zand Rbruary, 199 7 (Chicago) Chicago, Los Angls,
and Secaucus are tie hrgest tird hrgest and fift hrgestcentrs, respectine ¥,

measured in €ms ofanticipatd staffing.

Hms seeking prequalfication were adwused: “You may express inerstin a
maximum oftwo clhstrs. Howe\er,in te exentt ata sokitation is issued, you

wilinotbe Ihitd O t ose sitts youhawe se Icttd to satisfy tiis request””

The prequaMication package was sentt 105 firms, inclding respondents o te

CBD announcementand additonalfirms identified by t e PostallSe n/ce.

None of

te proestrs receined te package. Twenty-four firns submitied pregua Mication

seEment.

The fobw ing notice appeared in te Commerce Business Daiy forJulk 3, 199 6:
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M - NONCOMPFETITNE CONTRACT FOR LOGBTICAL SUPRFORT AND
OPERATDN AND MANAGEMENT OF TH REE NEW LY ESTABLBH ED
POSTAL SERMCE FACLITES WHIKCH WLL BE USED FOR THE
PURPO SE O FPROCESSING MA LLTRANSFORT EQUIPMENT . . . .

The PostallSensce anticipats negotiatng wit New Breed Leasing of
Grensboro, NC, for t e operation oft ree (3) MailTransport Equipment
Senvce Centrs (MTESC) and bgisticalsupport for alope rations SitEs.
The operation ofeigh €en (18)oftese additionallsits wilbe procured
competitne k. . .. The PostallSence is curre nth conducting a Sources
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Sough Supp Br Prqualfication process for te operaton and
managementofte 18 [MTESCs] which willnot be awarded © New
Breed. See CPD notice under chssification M, May 24, 1996. . . .

No documentation supporting a noncom petitine award existd when tte CBD
notice was pubkhed,. Recommendations for noncom pe titine procurementwere
subsequentl prepared on August30, 1996 (approned Septmber 11, 1996), and
on Aprilll6, 1997 (approned May 1, 1997) Bot prowvded pstifications based on
Pub. 41 4.4.2.a. 1 (te existnce ofonkF one source capabll of meeting postal
rrquirrments) and 4.4.2.a. 6 (com petitine purch asing notin te inerestofte
Pos ta ISe n4ce )

Sixten fims had been found & ch nical} qualfied by Septmber, 1996 ;tiey were

asked to subm itadditiona linform ation about t eir financiallcapabilty. Exentua ¥,

allsixten fims were prequalfied. They were so adwused by Bters in December;
a CBD notice identifying te firms was pubkhed on January 31, 199 7.

Despit te prequalficaton document3 aduce t at awards woull commence in
Nowember, 1996, no aw ards had occuned when, in connecton wit a Julk 30,

2 Folbwing pubkation of te Jul, 1996, notice, DDD Com pany, a participant in tie 1996
prequa lMfication, protstd t te contracting officer “te noncom petitne award of Bt ree Mail
Transport Equipm entSenice Centrs t© New Breed Leasing.””

Th e contracting officer3 rpk stated, in part

The Commerce Business Daik provded tat te Postal Sendce[] anticipates
negotiating w it New Breed. H owe\er, no contracth as been aw arded and t e re fore
your protstis premature. IFa contractis aw arded, you w i Bbe notified.

K
Your protstis considered 1 be witt outmeritand is t erefore denied.

DDD Com pany did not submit a further protest for tte GeneralCounse E consideration as te
protstrguhton albwed.

h 1996, prokests were gonemed by section 4.6 of te Procurement Manuall(Pub. 41):4.6.4 e.
provded:

IFa proesthas been fild inital® wit te contracting officer, any subsequent
protestt te GeneralCounse Breceined within £n woring days oftie proestr3
[notice of] initaBad\erse action by t e contracting officer wilbe considered [ifte
initia Iprotestw as time K]

(Protests are now govemed by section 3.6 oft e Pura asing Manual(Purch . Man.))

DDD did notsubmita subsequentprotst
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1997, meeting witt group of incumbent MTE w areh ouse contractors which
inchided alloftte protestrs fhiere, te PostalSendce announced its inEnton ©
conducta second round ofpre gua Mication.

A CBD notice datd August4, an hutaton © Prequalfy dattd Augustl wit an
accom panying “PrguaMication RequestCrtrna,””and a Juf 30 Statment of
Work were similir to tte documents used in te fistprequalfication in tattey
rrquirrd 925 - 435 milbn in annuallre\enues, required prospectine sources 1 be
abl to operakt at Bast 3 MTESCs, and Ihitd expressions of inerrst o two
clstrs wit out Ihiting subsequent rsponses t indivduallsokitatons. The
documents differed from t ose oft e firstprequalficaton in no bngerstating t at
te PostallSensce woull supp ¥ facilties and phntequipment, which became te
contractor3 responsibiy, and in promMding a bnger time for facilty activation
aferawvard. Whill te document inclided inform ation conceming each ofte 22
existing or proposed centrs, inclbding Grensboro, Los Anglls, Chicago, and
Secaucus, tte bkting ofclistrs forwhich suppkrs were t© indicatt teirinterest
inchided on¥ clstrs 1 t rough 6, and notclistr 7. Prqualficaton saement
were requestd by August25.

By Btker datd August 6, counse Ifor t e coaltion protstd to te contracting
officer te £ms of te second pregualicaton document, contnding tat te
clstrs were arbitrari} designatd 2 tat te chstrs constitue “Gnnecessary
bundhg”Zt atteir purpose coull be metby Bss restrictine means and tatte
requirrment unnecessarif increases postalcosts ; and tat te profibiton of
singl-sit bidding and tte 925 - 9§35 milbn financialrequirement unnecessarik
restricts smalbusiness participation and oxerstats te PostallSen/ce 3 needs. By
Iter datd August 20, e contracting officer denied te coaltion3 protst as
obwous § w it outment

By Itkerdatd August5, receined on Augustl12, Riner City allo prokestd to tie
contracting officer. s protstraised tw o points: Hrst itobpcted to te hitd
time prouMded for e submission of prequaMication inform ation, noting t© atm ore
time had been provded in te fist rquest for prequalficaton. Second, ke te
coalion 3 protst, itobpcttd to e chstring ofsits. By HBter datd August
21, t e contracting officer denied Riner City 3 protestas obvous F w it outment

On Augustl14, Riner City w rot t e contracting officer to requestd an extnsion
ofunspecified Ingt in te time © response t te prequalfication request noting
bot te EIhittd time inital prouMded and te wor imposed on itby te Unitd

5 h making tis contntion, counse Ifocuses on clistr 7, abough te prokststats “[ljtis not
clarwhetier...Chstr7is stillanai kbl for com petitine aw ard and/orwhet er[if]h as pre\ous ¥
been aw arded \a som e unannounced soll source procurement?”

P9 7-26 329 Page 5



Parce BSe ndce strike.* The contracting officer denied tie requestin an August18
Iter

The coalion 3 protstto tis office, datd August25, was receined on t atdat.
Riner City 3 protestt tis office, datd September 2, was receined on September
3. The substance of te prokst is setout afer te folbwing discussion of
re hted e\ents.

Riner City and tte members of tte coalion oter ttan Ileson submitied
prequa Micaton inform ation by tte estabkhed deadbhe. kh eark Novwember the
coallion members which submitied prequa Mication inform ation were added t te
prequalfitd Bt Riner City was notprequalfied. The record does not contain a
fulexp hnaton why Imeson chose not o subm it prequa Mication inform aton or
why Riner City was found notentithd ©© prequalficaton. Howe\er, it appears
tat any perceined inabity t meet te CBD notice 3 financiall capabilty
requirrment was not tie basis for meson3 choice,” and t at Riner City w as
exchded on substantine grounds unre hed © any deficiency which migh th awe
been improned or correcttd had Riner City had more time to make its submission
and unre htd o t e financialcapabilty requirrmentoft e CBD notice.

By memorandum datd December 24, tis office was notified ¢ ata contracth ad
been aw arded t New Breed fortie t ree sits inchstr7.°

The coaltion 3 protest rstattd outt e six “mene hed” grounds contained in its
prexous proestto te contracting officer and on additiona lground. The protst
raised t e fo Bbw ing specific concems:

— The §25-980 milBbn financia lcapabilty t resh ol is undu ¥ restrictine .’

4 A stiike againstUnitd Parce ISe ndce by t e ht mationalBrot erh ood of Teams®rs h ad begun on
August4. Itcontinued unti BAugust20.

> Specifical}, e coaltion3 counse largued in a submission in e course ofthe prokesttatte
financiallrequirrmentin e CBD notice migh thaw dissuaded a prospective offeror from seeking
pre g ua lMfication, but did notepresentt atany memberoft e coaltion w as so dissuaded.

®Purch . Man. 3.6.5.a. provdes tatwhen atme ¥ protsthas been receined before aw ard, “aw ard
may notbe made untiltte matier has been rrsolled, unllss te [Mce Prsident, Pura asing and
Matrall] . . . detmines tat urgent and com pe Bhg circumstances which significanth affct
intrests ofte Unitd Stats PostallSendce willnotpem itw aiting for t e decision.”” When such

an aw ard is made, t e contracting officer is to notify te protstr, allintrestd parties, and t is
office.

" Replking o te protst tie contracting officer asserts tat e 925 - 985 milbn financial
capabi iy figure was inad\e rentl inclided in t e second CBD announcement;and no ofkror w as
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— The specific chstrs are arbitrari} designed as to teir number (¢e.g., as
opposed to clstrs ofsmalrsize)and as t teir com position (e.g., as ©
te identites ofte facilties com prising particubr clistrs)

Chlstring restiics competition by prechlding te participaton of
smalbusinesses such as te proestrs, preclding t e PostallSe nace
from te benefits oftiese business 3 bwerprices and betie r se nsce.

Any need met by te chlstrs coull be accompkhed in [Hss
restrictine w ays, such as Initatons on aw ards of contiguous sits t
te same ofkeror, otter remedies for perceined issues such as
“f oarding,”” and prousion for a cost exalaton factor r hting ©
mu lipl aw ards.

Chstring unnecessari} restricts te participaton ofsmall minonty-
ow ned, and w om an-ow ned businesses.?

— The protstallo obpctd o tte PostallSen4ce 3 decision not o aw ard
clistr7 competitine §.

e lninatd in eit er round because ofa kck offinancialcapabi ly. As discussed abo\e, no proestr
has been affecttd by tis enor. Since a protestr may proestonk on its own behaFand kcks
standing as an intrestd party 10 proestgeneral} for on beh aFofanot er (See, e.g., C¢ M Data
Managem e nt Corporation - Reconside ration, Com p. Gen. Dec. B-253245.3, Septmber 16, 199 3,
93-2CPD { 172) any issue raised by tiese proestrs conceming tis issue is mootand need not
be furth er addressed. Fitney Bowes, hc., P.S. ProtestNo. 89-22, Juk 7, 1989.

8 The status ofany of t e coaltion proesErs as minority- or w om an-ow ned is notshow n on t is
record.
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Riner City 3 protestraises t ree grounds, two ofwhich onerbp wit te coalion3
protst

— The financiall capabilty requirrment is unfair to small and minonty
businesses.’

— The rrquirrmentfor chstrs is alo unfair to tese entities and undu ¥
fanors hrgerentities st ere is no operatonallneed for chstring, and htl, if
any, burden w ou ll anise from t e aw ard ofsingl-sit contracts.

— Riner City 3 requestfor atime extnsion shoull h ave been grantd.

The contracting officer3 stakement her response t tis office I request for
furt er inform ation, and a subsequent c hrification responded to te protstrs”
contntions as folbws:

— The protest of e decision o award clBstr 7 noncompettine ¥ is
untime F raised since tte CBD notice oftie intended aw ard w as pub khed in
Jub, 1996.%°

— The contracting officer is afforded discretion in e detrminaton when
 make a noncom petitine aw ard zsuch a detminaton willbe uphe B iIfit
has areasonabll or rationallbasis (citing cases)

The noncompetitine award is justified by New Breed3 excBsine
experience in te operation of a MTESC. New Breed is te onk
qualied source and because aw ard tO New Breed is oterwise in tie
bestint rrestoft e PostalSe njce.*

— The time albwed for tie submission of pregua Mication inform ation w as
sufficient Onk Riner City, oftte fifty-se\en com panies which receined the
second prequalficaton sokitation, requestd a time extnsion. Twenty-
tw o prequaMication packages were receined. H ad Riner City submitied a

* Riner City is a sm alim inority-ow ned business.

1 Abhough te contracting officer states t at “tie sites of[tte] New Breed noncom petitive aw ard
[were]known,””she does notstatt and te record does nototierwise indicat when orhow tis
inform ation w as discbsed.

1 “New Breed willbe exclided from t e initiallcom pe tition fortie six . . . com petitine cls®Is.””
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ht proposall itwoull hane been considered in accordance witt Pub. 41
4.2.3.d.*2

— The decision  estabkh te clBstrs was reasoned. A contracting
agency may consoldat its requirrments for sen4ce, ratter tt an procure
tem site-by-sit (citing cases)

The PostallSenvce decided to bcat is MTESCs where its 20 Bul
MailCentrs were, witt an additonallcentr in Long Ehnd. This
meant tere woull be 21 centrs in additon ®© Greensboro.
Aw arding mu lipl contracts instad ofa singll contract reduced nsk ,
whill awarding more ttan one centr per contractor wou ll proude
economy ofscall benefis and reduce contract adm inistration cost.
Since clstrs of uniform size were desirrd,”™ consideration w as
hitdtoclstrs of3or7 (te anaibbll factors of21)zin a trade-off
between te eflect on compettion and ease of contract
adm inistration, clsttrs of tree were seen t© offer “tte maximum
pot ntia Hor participation and dis tribution ofrisk .””

The six cBstrs ”configurations were detrmmined “by an it ratine
process.”” “Geographic dispersalf”awids grouping clstrs in te
same area to reduce bcallimpactifa clstr operator were t fail
Howeer, an atemptw as made t© reduce distance between]sits “to
reduce [contractors ] anticipatd trane Bexpenses.”” “Kost inital
benefit”was detmined based on factors inclding cost, existing
processing capabi My, existing Bases, and oter factors. CHRsE€rs
were grouped so tat at Bast wo Postall Senice areas were
rprsentdineach chser.*

Noncom petitne clstr 7 was designed diferenth. I sits wit
hrge \ollmes of MTE woull sene as a “tsthbed”’t provde “feal

12 Th atsection provdes, in © Inantpart, © at “fijtis nomalf in tie inerestofte PostalSenice
t consider a kte proposalw hen doing so w oull notcause a de By in tie exaliation process . . . or
t e proposallofkrs asignificant. . . bene fit””

3 A uniform clistrsize was adopted  “bestpronvde e network witt te abilty to absorb te
bss ofcapacity ifa clstrorsit were to become non-functional’” “The w ork bad ofeach clstr
was aseparat butr hted issue.””

14 gpecific staffing infom ation conce ming individualcBst®rs was provded for in camera re\ew ,
since prospectine offrors coull use t atinform aton “to cakubkt te expectd pricing.”” FHwe of
te six competitine clstrs are witin 75% of te size of e Hhrgest competitine clhstrste
smallstchbstris about50% oftie size oft at hrgestclstr.
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time vabaton®’oft e network concept;teir bcatons offer “W ide-
area co\erage >’atstartup and w i Mpronde backup to tte otter ceners
as tey come on bhe. Hawuvng tis clhstr perform alm aibag re pair
will“fomogenize””tte remainder of te network and reduce teir
diferenttypes ofwor .

— The MTESCs wilinotrep hce alIMTE w areh ouses, so t atsm aBbusiness
w areh ouse operators willst lh ane business opportunities ;sm aBbusinesses
were inittal inclhded among te prequalfied sources, and one which w as
has taken exception to e proestr? chims.

The coaltion and New Breed submitted comment on t e contracting officer3 and
each otiers™ submissions and participatd in protst confrences. Their
submissions, restating prexous assertions and making additonall points. The
folbwing summary is &ken from tese parties ™arious submissions:

New Breed:

— The members ofte coaltion which hawe been prequalfied khck standing
 protston teirown beh alF and cannotprotston beh aFofa t ird party.
Tote exenttattese prokstrs are obpcting to te tms ofte future
MTESC so kitations, teir proest are premature.

— The proestofte clistring oftte centrs is untme F since t atclstr
was disc bsed in te May, 1996, CBD notice for tte first prequa Mication
request

— The coalion3 obgctions o tte manner in which te clstrs were
estabkhed failo show tatte decision o estabkh ttem was an abuse of
te contracting officer? reasoned discretion. K obpctions are mere
disagreement witt te contracting officer3 det m inations, insufficient ©
onercome ttem. The number of ofkrors obtained t rough te t o rounds
ofprequaMication is ampll to obtain e “adequat com petition”’required by
postalprocure me nt regu htions.

— The prokestr? assumption t att e because tey are cunentk operating
MTE w areh ouses ey necessarif can operatk MTESCs more economical}
tan oter offrors is fhwed and unsupported. Contrary to te coaltion3
im pressions, operaton of an MTESC difkers from te operation of an MTE
wareh ouse ;tey difler substantal® in staffing (an MTESC requires more
worers, and diferent skill); physicalphnt (an MTESC requires more
bading docks to accommodat gratr tuck wolmes); and equipment
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(supporting e MTESC rpair operaton) “Thus, contrary o prokstrs3
suggestions, tie [tw o types of] facilties are notintrch angeabll . .. .””

— The protstoft e noncompetiine award is untime § fortte reason citd
by te contacting officer, since DDD 3 protstshows tatitcoull haw
been raised wit in tn days ofte 1996 CBD notice. PV 3.6.4.d.

— That te CBD notice was phrased in €ms of te Postall Sendce I
“anticipation”” of a noncom petitine aw ard did not pre hde protst; CBD
notices are fiequently expressed in €ms ofinent' butsuch notices are
sufficient o phce ofkfrors on notice of a noncom pe tiine aw ard, citing
Sout eastm Tech nobgies, hc., Comp. Gen. Dec, B-275636, March 10,
1997,97-1CPD | 96.

— AEmatine §, time bess shoull hawe been measured from te receiptof
te Jul 31 prequalfication package, when te protstrs had rrason ©
know tatclstr 7 had been rrmoxed from consideration for com pe titine
award. The mater was not presentd in te prokstt  te contracting
officer. hstad, te proestrs de hyed rasing tie issue untilt eir proest
t te GenerallCounse B neiterofwhich was fild wit in to days afer tie
basis oft e proestwas known. (Purch.Man. 3.6.4.d.)

— New Breed is unique ¥ qualfied t operat clstr 7 by reason of its
operation of te Greensboro MTESC and its performance of “tie host of
unique functions identifitd for MTESC contractors.”” Accordingl}, “te
PostalSenice reasonabk® and ratonal® detmined t at on¥ New Breed
[couB execute]tie rapid startup . . . demanded [for clistr7].””

— The contntion t atte decision o aw ard clstr 7 noncom pe titine § ©
New Breed has become stall by te passage oftime since te CBD notice
was pubkhed is incomect The Postall Sendce has been proceeding
de berat § to award contract t© New Breed ;de hys hawe been due ©
exents beyond te partes control New Breed h as h ad substantine contacts
witt te PostalSendce from January 1996 t tie present has he ped
dexe bp MTESC staement of wor, facilty designs, and training
requirrments. Any de hys in te process ofte award since tte notice of
te inentto aw ard noncom pe titine ¥ do notaflectt e pstificatons for th at
decision orits \vaity.

Th e coaltion:

> FederalAcguisition Regu ktion (FAR) 5.207(c)2)xiv) and (eX3)speak in tms ofte >hended
source >”and “mtnded [soll source] aw ard[].””
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— The protestof te proposed noncompetitine aw ard is time ¥, since te
Jul, 1996, CBD notice was nota detminaton to make such an aw ard,
but onk an anticipatory announcement of an award which had not yet
occurned, and te contracting officer dismissed as “premature””a protst
fild contem poraneous f wit te notice. The omission ofclstr7 from te
pre qua Mication pack age is notewmdence tatitwas resened for avard
New Breed.

— The clBstring scheme is imatonal

The operation of Greensboro as an independentsit estabkhes t at
centrs need notbe clstred.

Chlstring “discourages””’sm albusiness participation in contradiction
t Pub. 41 10.1.1 aand 10.1.2.1, and M1AS-710-89 -3 3

Singl centrs can be Wss costhk because cunent warehouse
operators hawe existing resources ; contrary ™ te contracting
officer3 \ew, economies of scal willnot rsulk if geograph ical
dispersed sitts much be ofered.

The contracting officer has not exphined why uniform sizing of
clstrs is necessary, and clstrs ofuniform size do notenhance a
contractor 3 absorbing ot e r nonfunctioning centers or clsers.

Because mulipl aw ards are albwed, tte same contractor migh t be
operating t e clistr adpcentto a nonfunctioning cBser.

The MTESC operating contractor has no say in te distributon of
MTE, which is detemined by t e PostallSen4ce, so tiere is no benefit
in clstrs spanning postalareas.

The contracting officer has not exphined how staggered startup
Justifies clsters, since any scheme coull h ave staggered starts.

— Ofkerors shoull haxe been albwed 30 days  respond o te requestfor
pregqua Micaton. Oflerors were ginven 40 days on te first prequa Mication ;
and Pub. 41 4.2.2. b. conemp hts at Bast30 days.

— The noncom petitine aw ard © New Breed is unjustified:

Any R& D for te MTESC program has alkady been done under the
Greensboro contractzitis oblged to make tis expertise anaikhbl
oter MTESC operators ;e contnton tat onk New Breed can
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operat clstr 7 prones o much, since if tue, on¥ New Breed
coulll operate tie oterclstrs, too.

The size ofclstr7 does notjustify e aw ard, since otter cen€rs in
otierclstrs exceed clstr73 centrs in \arious respects.*

D ISCUSSDN

Abough te prokestrs hawe presentd teir concems atsome Ingt, onk tree
issues require discussion here: te clBstring ofte MTESCs, tie rrsenation of
clstr 7 for noncom pe titine aw ard, and t e contracting officer? failir to extnd
te time anaibhbll forsubmission ofprequa Micaton staements.

Contrary 0 tie suggestions oftt e contracting officer and New Breed, t e \arious
aspects oftese proests are time F raised. The initallproest  te contracting
officer were prokest againstte trms ofte request for preguaMication ;t ose
proestt were submited t te contracting officer prior to tte tme tat te
pregua Micaton staements were due, and tus were time ¥ under Pura. Man.
3.6.4.b."

The remaining issue is tte chalinge ©© te noncompetitine aw ard ofclistr 7
New Breed. Whill te JulF 3, 1996, CBD notice dischbsed te intnton t aw ard

aclstrt New Breed, itfaild © identfy which chstrwas intnded for aw ard.

According ¥, t atnotice did notprowvde t e inform ation on which a progestagainst
t e noncom petiine aw ard ofclister 7 was “fnown orshoull h ave been known.””
The earkstt atitappears from tis record t att e PostalSe ndce did notintnd
toavard clistr 7 competitine ¥ was upon tie issuance oftie second requestfor
prequa Mication, in which tatchstr was omited from te bktofclstrs for
which prequalficaton was avaibhbl. That unexphined omission Bad te

coallion 3 counse Ito speculkt on te cause. (See footnot 3, supra.) Ak ough

t e contracting officer3 response t t e initalproestshed no gh ton tie issue, it
apparenthl occasioned counse B furtter inquiry or assumpton tat a
noncom pe titinve aw ard was the cause. h te absence ofany earkrexprssion of
te PostallSenvce 3 inentto award clister 7 t© New Breed, we find t at protst
time §.

' Forexam pl, Cincinnati w i lh axe mor trays, containers, and container repairs t an any clst€r7
site ;San Fancisco willhaxe more pallts, and Memphis willhaxe more maibags t an albutte
Ch icago.

7 Contrary o New Breed 3 suggestion, e fact t atsome of prokestd tms wer te same as
t ose oft e fistprequalfication rrquestis notre Ihantt te issue oftime hess. [citt 7]
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Since te appropriatness of clstring of MTESCs into groups of tree allo
afects te issue of e appropriatness of tte noncom petiine aw ard, it ments
discussion ne xt

The coaltion cits cases such as Pacific Norttwest Be B Te Bphone Com pany 3
Mountain Stats Te Bph one Com pany, Comp. Gen. Dec. B-227850, October 21,
1997,97-2CPD {1 379, which are to e eflectt atagency sokitations which are
restrictine of com petition because tey consobat rquirrment (rfned © as
te totallpackage approach ) may not be pstified unllss tey are necessary
satisfy te agency 3 mininum needs. Those decisions, howe\er, anse under t e
1984 Com pe tition in Contracting Act (CICA, 41 U.S.C. § 253(a)2)), under which
gonemmentagency sokitations must pem it “fu Mand open com pe tition.”” CICA
does notapph o te sokitations of te U.S. PostallSenice, Pacific Be B P.S.
Proest No. 90-51, December 21, 1990, and te PostalSen/ce has adoptd a
difk rntstandard of “ade quat com pe tition”>for its purch ases. Pub. 41 1.7.2.a.*®

The detmination ofte gonemments minimum needs, te met od of
accommodatng tem and te ®tchnicalpdgment upon which t ose
detminatons are based are prmarik te rsponsibilly of te
contracting officiall who arr most familr wit te conditons under
which te suppks and sendces have been used in te pastand wiHlbe
used in te future. General}, when a specification h as been ch allnged
as undu ¥ restrictine of com pe tition, itis incum bentupon te procurng
agency t estabkh prma facie support for is contnton tat te
restrictions itim poses are reasonab ¥k re hted t its needs. Butonce te
agency estabkhes tis support te burdenis ten on te proestr to
show tatte requirrments comp hined ofare clark unreasonabll.

This office willnot substitute its jdgment for ttat of te € nical
pe rsonne Babsentfraud, pre jdice, or arbitrary and capricious action.

18 Itstates:

Purch ases musthbe made on te basis of adequatt com petition whenexer possibl.
Adequat com petition means t e so kitation and participation ofa sufficient num ber
of capabll sources t ensure tatte requirrd qualty and quantity of goods and
sen4ces is obtained when needed, and t att e prices is fair and reasonabll.

Thatte proestrs are smaBor minority businesses is not matrallto teir conention tat te
clstring ofte centrs preclides adequat com petition. "The pokies setoutin Section 10.1 of
[Pub. 41] arr meant © encourage te participation of smaland minority-ow ned businesses, but
tey do notsetfortt enforceabll requirements which com pe Ipostallprocurementempbyees o take
any particubkr procurement action.”” COR, hc., P.S. Protst No. 90-16, June 22, 1990.
Manageme nt Instruction AS-710-89 -3 is an inte maldirectine based on Pub. 41 10.1. estabkhes
no additionaknforceabll requirrment.

P9 7-26 229 Page 14



Pacific Be B supra (citations, foothots, and int mallguotatons omitted) Accord,
Chicago City-Wide CoMge, Comp. Gen. Dec. B-212274, January 4, 1984, 84-1
CP Y 51 (appking “tlark unrasonabll”” standard t© “totall package””
procurementin pre-CICA cont xt).

When a proestr allges tat a sokitaton is undul} rstictne of
competiton . . . te proestr mustprsentan exteme ¥ high 0\e lof
proofto show t att ose rstictons are clark unrasonabll.

T

[The prokestr] has argued strenuous ¥ tat te PostalSence shoull
prefr it products because tey offr mor desirabl tcinobgy and
fatures, or because te PostalSendce rall does not need e\ery
fature inclded in te specifications. By temse Les, such ch allnges ©
te pdgment of te agency's tchnicalpersonne Bdo not prone t at
specificatons are undull rstictne because [te prokstr] has not
pronen tat te Postal Senvce's prefrnces are unreasonabll. The
requiring agency h as broad discre ion t© obtain wh atitpre®rs as bng as
t ere is suflicie ntcom pe tition.

htrlaf hc., P.S. ProestNo. 94-15, August4, 199 4. (citations, int rior g uotations,
and foothots omited) Here, tte protstrs, ke htrlaf, haw hbord
strenuous F  estabkh tatte decision o clstrtie centrs and te bases on
which e chstrs were estabkhed are clark unrrasonabll, but ttey have not
satisfied © atburden ofproof.

As discussed abowe, te chstrs were estabkhed to albw te PostalSenice
administer fewer contracs tan ttere were centrs. Clhstrs of tree centers
were chosen as albwing rrasonabl compettion. That te chstrs coull be
grouped in guantites of tree was, as te coalion nots, a fortitous
consequence of te fact tat tere werr twenty-one clstrs, it was not
unreasonabll fort e PostallSenvce 0 take advantage oft atconsequence.

Much ofte prokestr? disagreementwitt te conceptofclstring rests on teir
assertion tat te Postal Senice woull benefit fiom aw arding an indivdual
contract for each centr because smalbusinesses ke te proestrs coull ofer
facilties based on teirexisting w areh ouses economical}. Thatpremise has been
serious ¥ challnged on tis record by New Breed, which nots te substantal
diferences between tie ch arackeristics of M TESCs and MTE w aref ouses. I \Mew

of t atchalinge, we cannot conclide tat te protestrs “contntions estab kh

te unreasonablness ofte decision o clstertie MTESCs.
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The assignment of centrs t specific chstrs was accompkhed by te
app kation of two diferentstandards. One standard re htd © clstr 7, which
was to be awarded on a diferentbasis tan tte ottersix chstrs, o which te
second standard app Ed. kwas notinherenth unrrasonabll to teatt ree ofte
hrgest faci Mies difRenth from te emainder.” where tatclstrwas  be fist
activated and operattd. Simikrk, itwas notunreasonabll © use factors re kting
 te geograpiic and ot er c arackrnstics of te remaining centrs in assigning
tem wclsers.

[Wheter a noncompetitne purchase is jstifiabl depends on te
circum stances and basis for it use. Whill subpct ©© chbse scrutiny,
noncom pe titine purch ases willbe uphe B iftere is a ratonallbasis for
tem.

We begin wit te proposition t at [noncom petitine] aw ards are not
fanored. They willbe scrutinized cbse ¥ and uphe Bonk iftey haw a
rrasonab ll basis.

The contracting officers detminaton tat te Postall SenAce’s
minimum actualineeds willonk be me thy a noncom pe titine procureme nt
willbe ginen substantallweight but it must be based on a factual
predicat supporting te reasonabBness of tie decision. Once te
contracing officer has enunciakd a factual prdicak for his
detmination, te burden shifs O te prokstr to prone tat te
detmination is unreasonabll it must produce probatine ewdence or
data o substantiat it assertions. Mere disagreementw it te agency’s
grounds for t e sol-source procurementis nota sufiicientsh owing for
tis Office o find t e agency's conclisions unreasonabll.

Rock w e B ht mationa l Corporation, P.S. Protst No. 96-16, October 25, 1996
(citations and intt malkyuotations om itied)

The jpstification for e noncompetiine award recits New Breed3 unique
experience arising out of its dexe bpment of met ods and procedures in it
operation of te Grensboro facilty. Whill te prokstrs conend tat tey
possess re Rted experence arising out of t eir w areh ousing e xperence, as notd
aboe te rcord rflct significant difkrences between tie responsibilties

¥ Simihr®k, itis notnecessarik unreasonabll tat clstr 7 does not comprise e tree Rrgest
centers in absollt €tms. h tms ofstaffing fourofte e Rrgestcentrs are cbse ¥ ranked in
size, and te centrs selctd afford te geographic dispersallwhich te contracting officer h as
identified as im portant Since te centrs were measured in €ms ofowrallstaffing, t atoter
centers may exceed tie ones se Bcted in €ms ofindivdua lre pairiems, etc., is notsignificant
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associatd witt te operaton of an MTESC and an MTE warehouse. Those
diff rences are sufficientt supportt e contracting officer3 det m ination.°

There remains te issue oftte contracting officer3 failirr to extnd tte tme for
te submission of qualficaton staements when requestd t do so. PFub. 41
ofers no specific guidance on te timing of te submission of preguaMication
requests. Whill itprouMdes generall at Bast30 days for responses to so kitations
(4.2.2.b), a rrquest for prequalfication shoull be Bss demanding © respond t©
tan a solkitaton. It involes onk te expression of inktrest and te
docum e ntation ofe xisting capabi My, and does notrquire te preparaton ofeiter
a tch nicallor a pricing proposall Accordingl}, t e 25 days promded o respond
t e prequalfication requestdo notappear unreasonabll in the firstinstance.?

Therafer, Rner City rrquestd additionaktime to make its submission because oft e
United Parce BSenvce stiike. Whetertoextend te time inwhich suppkrs may make
teirsubmissions is amatierwit in t e contracting officer? discretion. We re\vew it
from te PostalSe njce 3 \ew point, taking into accountsuch factors as t e adequacy
ofte competiion andwhetertie record dischbses any de berat atemptto exclide
a particu br participant Eart Managementinc., P.S. ProestNo. 95-45 December 22,
1995 (discussing com parab I standard of GeneralAccounting Office in non-CICA
cases)

h te instant case, tte contracting officer3 decision was reasonabll, since a
substantia Inum ber of prospectine offerors were abll o make time § submissions,
incliding Riner City itse .

We hawe considered allof tte contntions raised by te proestrs in support of
teir positons on te tree issues which te proestprsents. None of t ose
contntions preclides te contracting officer¥ actions which are tte subpctof
te proestrs comp hints. The protst are denied.

Willhm J. Jones
Senior Counse I
Contract Protsts and Po kies

20 The coalion3 assertion t atNew Breed ¥ experience “prones 1o much ,””since it coull be used
t support a broader aw ard t an t e contracting officer is chosen is not persuasine sratier, tie
rrcord rflict te hitation oft e noncom petitinve se Iction so as t© albw com petitive se Bction of
t e remaining M TESCs.

2L Thatte fistprequalfication requestalbwed s b th bnger for rksponse does notestabkh t at
asimibr period was required here.
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