December17, 1997

P.S. ProtestNo. 9 7-20

ROYALLOCK CORPORATION

So kitation No. 266351-9 6-A-0746

D GEST

Proestagainsttte award of a contract for tt e purch ase ofkey bcks is
sustained. Detmination of offer3 t ch nicallunacce ptabi My because of
oferor3 hck ofqualty controllsystm attme ofpreaward suney w as
unreasonab l ;proper ttstinvoled question ofofleror3 responsibilty and
it abilty O obtain tte necessary systm, which need nothawe been in
p kce atpre-aw ard suney.

DECSDN

Roya BLock Cormporation (Royal protsts tte aw ard of a contract for key bcks t©
Iko Unican Comp. (1E0)

So kitation 266351-9 6-A-0746, for tt e purci ase of 95,000 key bcks, was issued
by te Minneapok Purc asing and Matrnall Senice Centr on Septmber 18,
1996, wit a due dat foroflers ofOctober 21.

The fobw ing provsions were inclided in @ e so kitation:

Section M.1, ProposalEnabiaton, which statd tat award woull be
made t© "te Bbwestpriced, responsibl ofkeror whose ofk rfproposalis
tch nical} acceptabl.”



Section E.4, Qually Assurance, which required t att e contractor’s in-
spection systm be in accordance wit Specificaion M L-}45208, h-
spection Sysem Requirrment, (“MLspec™)as inefecton te sokita-
tion dat. Section 3.1 ofte ML Spec required t at “[the contractor
sh alproude and maintain an inspection system [and,] sh alperform or
hawe performed te inspections and €st rquirrd o substantat prod-
uctperformance . . . .”” The inspection sysem <“$h allbe documentd
and sh allbe anailbll for e\ew by te Gowe mmentReprsentatine prior
1 t e initiation ofproduction.””

Section K.5 NOTICE OF INTENT TO AWARD W ITH OUT D BCUSSD NS,
which adused offrors tt ataw ard w oull be made on t e basis ofti e ini-
tiaBlproposall receined.

Section K.7 NOTICE OF PREW ARD SURMEY, which adwused prospective
contractors tattey may be \usittd andbr rquestd t© prouvde infor-
m ation abouta number ofareas ofintrest one ofwhich was qually
contro ip bhns.

Whill te sokitation stattd t ataward woull be made t© an oferor wh ose pro-
posallw as tch nical} acceptabll, t e sokitation contained no evablaton factors
t ataddressed how t atdet m ination woull be made.

Sexen proposall receined on October 21. b December, an amendmentwas is-
sued and re\ssed proposall were requestd, atwhich pointtw o oferors wit drew .
A tird oferor subsequentlk witdrew. Pr-award suneys were conductd in
January, March, and Aprillon t ree ofte remaining off rors in ascending order of
price, and t e fourtt offeror was found nonresponsibl witt outan on-sitt suney
because ofprobIms witt key bck gualty and de hery on a pre\ous contract

Roya llh ad prexsous F fumished key bcks under postallcontracts, and proposed to
use tte same foreign subcontractor t at it prenjous ¥ used t© suppl te bcks.
Royalw as adwuse by a March 5 Itertt ata preaw ard suney w ou ll be conductd
atits facilty and t atitw oull inclide arenew ofqualty assurance capabilty. The
suney was conductd on March 18. The March 21 reporton t atsuney inc lided
te fobwing:

Qually Assurance Capabi ity

Roya lLock does nothawe aqualMy sysem tatmeet te rrquirment
ofte sokitation. They do nothawe a person designatd in a Qua My
Assurance positon. [Their rprsentatine] stakd t atifa fistartcl is
required, he woull send it to Bobier TooBSupp ¥k . . . for inspection.
Therr woull be no inspections for tte remainder of de Mheries, rater
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RoyallLock woull assume tatte [subcontractor] woull be doing te
Ins pe ctions..

Roya lLock has no Qualy Assurance phkn. The [subcontractor3] qua ity
phns coull not be \erfied. [N]o copies of daik inspection reports or
quallly contro lre cords w e re prowvded.

I

Based on t e inform ation obtained . . . , 1fnd RoyallLock Corp. 0 be a
non-responsib B \endor. Royallock has notestabkhed and does not
phn © estabkh, any contro lo\er t eir subcontractor? qually. Royal
Lock does noth axe, and does notphn o estabkh [,Jaqually sysem of
is own. Section E.4 ofte sokitaton, Qually Assurance, requires te

prim e contractor to promde obpctine exsdence tattie bcks woull meet
tcinicalrequirments. No ewdence has been prsentd indicating

means ofcom pking wit Section E.4.

The record contains no suggestion t att e contracting office r sough tor tt at Royal
promMded any additiona linform ation regarding a qualty assurance program subse-
quentto tte preaw ard suney.

h May, te sokitation was anended to inclide an option for an additiona lq uan-
tity of bcks and to amend te destination and de Rery schedull. The offrors,
incliding Royallwere asked ™ rexsse teirofiers by June 6. Aw ard in tte amount
of$332,500 for 95,000 units was made t© Iko, tie on¥ offe ror found responsibl
and tch nical} acceptabll, on Juk 11. Royallw as adused ofte award and t at
its proposallh ad not been considered by a Iteroftatdatt. The Iter statd
tatofers had © be tchnical} acceptabll to be considered for aw ard, t at Sec-
tion E.4 required “an inspection systm in accordance wit [te ML spec],””and
tat“te pre-award suney . . . r\ealld t atyou do nothawe aqualty systm in
phce tatte requirrment specified in e sokitation.””

Royallprotstd tte award in a Iter dattd Julk 23, and sentby facsimill on t at
same day. Htawned tatte contracting officer's Iterof Jul 11 was receined
on Monday, JulF 14, and it proestwas de hered to tte GeneralCounse lw it in
10 days tereof, and, terefore, was time F.

" The originallschedull h ad been expressed in tms ofcalndar dats, and te de hy in aw ard h ad
made the schedull obsolte. The rexsed schedull was expressed in €ms ofdays afer contract
aw ard.
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Whill Royallpresented \arious contntions in t e course ofte protst, atits pro-
tstconfrence itwit drew alofits contentions otter tt an ¢t at t e contracting
officer's detminaton t atRoyak qualty systm did notmeette requirrments
oft e sokitaton was contrary ©© hw, regu htion, and t e specific rrquirrment of
t e sokitation because tte MILspec does notrquire tata qualty system be in
phce attie time ofte prraward suney srater, itrequires onk t at”t e contrac-
tor3 inspection systtm sh allbe documentd and sh allbe anaikbll for re\Jew prior
o t e initation ofproduction and t rough outt e Me ofte contract””

hhis staement, t e contracting officer responded to t atground ofti e protstas
folbws:

— Royallpresented no envdence o show how itwoull compk wit te so-
kitation ¥ qually rrequirrments, and, according © te preward suney re-
port, statd t at Royaldid noth axe a person designatd in a qualty assur-
ance position orh axe a person so qua ied.

— Roya B proposallw as nottch nicall acceptabll, because Royallfaild ©
haw aqualty sysem in phce tatmette requirments of Section E.4 of
t e sokitation.

h an affidaut t at accom panied a subsequent submission, RoyaE president de-
chred t at Royallh ad maintained a qualty sysem which remains in phce and
which resuled in te suppb ofmore t©tan 1,100,000 bcks in its earkr contracts
witt te PostallSendce, The required €sting and inspection are performed by Bo-
bier TooISupp ¥, an inde pendent sting firm used by Royallwhich had been con-
tactd by te PostalSendce during a preaw ard suney for one of its four prior
Posta ISe nMce contracts, and found to be acceptabll T t e PostallSe nsce.

D ISCUSSDN

The soll issue in tis protstis RoyalB chin t at te contracting officer e none-
ous ¥ detemined its offerw as tch nical} unacceptabll because it hcked a qualty
systm inphce attie time oftte preaw ard suney.

Roya lcontnded t atin re pcting its proposallt e contracting officer3 re lance on
te MLSpec was misp hced, pointing out tt at Section 3.1 oftte ML Spec per
mits inspections and st ©© be performed for tt e contractor, and t at a docu-
mentd inspection pknis notrequired unt Bprior  initation of producton.

As prousion M.1 oft e sokitation nots, tch nicallacce ptabi My is a qualty prop-
erf attributab l to a proposallin response to a so kitaton. As such, itis measured
in e course ofproposalk\alaton, as PM 4.2.4.a proMdes:
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Proposallenallation is an assessment ofbot te proposalland te oF
fror3 abiMy, as demonstratd by te proposall o perform te contract
successfTull. Proposall must be enallaktd in accordance witt proce-
dures estabkh in e source se Icton phn . . . and te e\aliaton fac-
ors specified in @ e so kitation. [Em ph asis supp kd.]

Here, howe\er, e sokitation contained no evaliation factors ot er @ an price,
and t e sokitaton required no submission ofinform aton re Ihvantt te detmi-
nation oft e ofkfror? abilty to perform. As aresullb te question oft e offeror3
abilty o perform was nota matie r of t ch nicallacce ptabi My, butrat er one ofre-
sponsibi My, gone med by PM 3.2.1.2

The standard by which we revMew a contracting officer’'s det m ination © atan oF
froris nonresponsibll is as folbw s:

A responsibi My de® m ination is a business pdgmentwhich innolles ball
ancing t e contracting officer's conception ofte rrquirmentw it awail
abll inform ation aboutt e contractor's resources and record. We we i
recognize tie necessity ofalbwing te contracting officer considerab i

discretion in making such a subpctie exabaton. Accordingh, we will
notdisturb a contracting officer's det m ination t at a prospe ctine con-

tractor is nonresponsibll, unllss te decision is arbitrary, capricious, or
notreasonab k based upon substantia linform ation.

Autom ated Business Product, hc., P.S. ProestNo. 91-16, June 12, 199 1.

Among te generallstandards used in detmining responsibilty are requirement
tatte prospectine offrormust

2. Beabl obcomplwit te required or proposed de hery or pe rfom -
ance schedull ... 3

3. H aw agood performance record 3

I

4. Haw asound qually contro lprogran t atcomp ks wit so kitation
rrquirment orthe abily 1 obtain one.

2 Pre-aw ard suneys are a toollused when “avai kbl inform ation does notprovde an adequat basis
for detemining te responsibilty or nonresponsibilty of a prospectinve contractor.”” PM 3.3.1.F%
5.(2). As notd abo\e, tie pre-aw ard suney ofFRoyallinc Bided findings ph rased in €tms of rspon-

sibi lty.
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PM 3.3.1 b. (Em ph asis added.)

Autom atd Business Products, hc., supra, innoled tte question of an oferor3
comphbnce witt te hspection -- Fxed Price chuse, which, ke te Qualty As-
surance chuse atissue here, imposes certain inspection requirrment as  te
contractor. There, as here, e contracting officer sought to find tte prokstr
nonresponsib | because ofdeficiencies perceined in its inspection and qualty as-
surance as ofte time ofa pre-aw ard suney. The decision discussed tis finding
as folbws:

[RE Bnce on te oferor3 purporttd nonconfomity wit te inspection
chuse was ermroneous. Itis nota prousion appkabll ©o ofkerors. Itis
instad a chuse appkabll o te exentuallconttactor. See C.R. Danie 1,,
hc., PS. ProestNo. 90-62, December 21, 1990. Absenta prousion
mak ing cunent possession of an acceptabll qualMy controBprocess a
spe cialcrite non of rsponsibi My, not presenthere, [t e ofkror] did not
hawe t© demonstrak cunentcomphlnce wit te chuse  be deter
mined responsib@. Itinstad had o demonstrat te abilly to obtain
adequat qually controll.

As te requirmentfor a qualty controlprogran appkd © te e\entualcontrac-
tor, notto an offeror, t ¢ contracting officer3 re lance on te pre-aw ard suney 3
conc lsion t at Roya Idid noth axe a qualty assurance systm in phce as a basis
forti e re gction ofits ofkrw as arbitrary and capricious.?

Because Royallwas notte bw offeror, and te bw offrorwas simihrk im prop-
erf faulkkd for a current bhck of a ML Spec qualty assurance systm, Royal
woull noth axe beenin e foraward, te re Eft atitsought Furtier, itappears
t atcontractpe rform ance is we BMunderw ay, a circumstance which ofen prechlides
such aremedy. See, e.g., Domino Amgt hc., P.S ProestNo. 91-54, October 8,
1991. As te contract contains an option for 9 5,000 additionallkey bcks which has
notyethbeen exercised, e contracting officeris hereby directed notto exercise te
option, and © rsokitfor t e additonallbcks. Systm Advantage, hc., P.S. Prokst
No. 95-08, Aprill9, 199 5.

The proestis sustained 1 t e exEntindicatd.

5 h tie course oftie proest, Royaltook strenuous obgction © otier oftie preaw ard suney con-
clisions which we need notaddress furtterhere, exceptto not t atnot ing in te record suggests
tatRoyalhcked te abilty © obtain, whet er by subcontract or ot erw ise, an adequat qualty
contro kystm.
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Willhm J. Jones
Senior Counse I
Contract Potst and Pokies
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