
D e ce m be r 17, 19 9 7

P.S. Prote s t No. 9 7-20

ROYAL LO CK CO RPO RATIO N

Solicitation No. 266351-9 6-A-0746

D ECISIO N

Royal Lock  Corporation (Royal) prote s ts  th e  aw ard of a contract for k e ylock s  to
Ilco Unican Corp. (Ilco).

Solicitation 266351-9 6-A-0746, for th e  purch as e  of 9 5,000 k e ylock s , w as  is s ue d
by th e  M inne apolis  Purch as ing and M ate rials Service  Ce nte r on Se pte m be r 18,
19 9 6, w ith  a due  date  for offe rs  of O ctobe r 21.

Th e  follow ing provis ions  w e re  include d in th e  s olicitation:

Se ction M .1, Proposal Evaluation, w h ich  state d th at aw ard w ould be
m ade  to "th e  low e st-price d, re spons ible  offe ror w h os e  offe r/proposal is
te ch nically acce ptable ." 

D IGEST

Prote s t against th e  aw ard of a contract for th e  purch as e  of k e ylock s  is
s ustaine d.  D e te rm ination of offe r’s  te ch nical unacce ptability be caus e  of
offe ror’s  lack  of q uality control syste m  at tim e  of pre aw ard surve y w as
unre asonable ; prope r te s t involve d q ue s tion of offe ror’s  re s pons ibility and
its  ability to obtain th e  ne ce s s ary syste m , w h ich  ne e d not h ave  be e n in
place  at pre -aw ard surve y.
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Se ction E.4,  Quality Assurance , w h ich  re q uire d th at th e  contractor's  in-
spe ction syste m  be  in accordance  w ith  Spe cification MIL-I-45208, In-
spe ction Syste m  Re q uire m e nts , (“MIL spe c”) as  in e ffe ct on th e  solicita-
tion date .  Se ction 3.1 of th e  MIL Spe c re q uire d th at “[t]h e  contractor
s h all provide  and m aintain an inspe ction syste m  [and,] s h all pe rform  or
h ave  pe rform e d th e  inspe ctions  and te sts  re q uire d to substantiate  prod-
uct pe rform ance  . . . .”  Th e  inspe ction syste m  “s h all be  docum e nte d
and s h all be  available  for revie w  by th e  Gove rnm e nt Re pre s e ntative  prior
to th e  initiation of production.”

Section K.5 NOTICE OF INTENT TO AW ARD W ITH OUT DISCUSSIONS,
w h ich  advis e d offe rors  th at aw ard w ould be  m ade  on th e  bas is  of th e  ini-
tial proposals re ce ive d.

Se ction K.7 NOTICE OF PREW ARD SURVEY, w h ich  advis e d prospe ctive
contractors  th at th e y m ay be  vis ite d and/or re q ue ste d to provide  infor-
m ation about a num be r of are as  of inte re st, one  of w h ich  w as  q uality
control plans.

W h ile  th e  s olicitation state d th at aw ard w ould be  m ade  to an offe ror w h os e  pro-
posal w as  te ch nically acce ptable , th e  s olicitation containe d no e valuation factors
th at addre s s e d h ow  th at de te rm ination w ould be  m ade .

Se ve n proposals  re ce ive d on O ctobe r 21.  In D e ce m be r, an am e ndm e nt w as  is -
s ue d and re vis e d proposals  w e re  re q ue s te d, at w h ich  point tw o offe rors  w ith dre w .
 A th ird offe ror subs e q ue ntly w ith dre w .  Pre -aw ard surve ys w e re  conducte d in
January, M arch , and April on th re e  of th e  re m aining offe rors  in asce nding orde r of
price , and th e  fourth  offe ror w as  found nonre s pons ible  w ith out an on-s ite  s urve y
be caus e  of proble m s  w ith  k e ylock  q uality and de live ry on a pre vious  contract.

Royal h ad pre viously furnis h e d k e ylock s  unde r postal contracts , and propos e d to
us e  th e  s am e  fore ign subcontractor th at it pre viously us e d to supply th e  lock s .
Royal w as  advis e  by a M arch  5 le tte r th at a pre aw ard surve y w ould be  conducte d
at its  facility and th at it w ould include  a re vie w  of q uality as surance  capability. Th e
s urve y w as  conducte d on M arch  18.  Th e  M arch  21 re port on th at surve y include d
th e  follow ing:

Quality Assurance  Capability

Royal Lock  doe s  not h ave  a q uality syste m  th at m e e ts  th e  re q uire m e nts
of th e  solicitation.  Th e y do not h ave  a pe rson de s ignate d in a Quality
Assurance  pos ition.  [Th e ir re pre s e ntative ] state d th at if a first article  is
re q uire d, h e  w ould s end it to Bobie r Tool Supply . . . for inspe ction.
Th e re  w ould be  no inspe ctions  for th e  re m ainde r of delive rie s , rath e r
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Royal Lock  w ould assum e  th at th e  [subcontractor] w ould be  doing th e
inspe ctions .

Royal Lock  h as  no Quality Assurance  plan.  Th e  [subcontractor’s] q uality
plans could not be  ve rifie d.  [N]o copie s  of daily inspe ction re ports  or
q uality control re cords  w e re  provide d.

* * *

Bas ed on th e  inform ation obtaine d . . . , I find Royal Lock  Corp. to be  a
non-re spons ible  vendor.  Royal Lock  h as  not e stablis h e d and doe s  not
plan to e stablis h , any control ove r th e ir subcontractor’s  q uality.  Royal
Lock  doe s  not h ave , and doe s  not plan to e stablis h [,] a q uality syste m  of
its  ow n.  Se ction E.4 of th e  solicitation, Quality Assurance , re q uire s  th e
prim e  contractor to provide  obje ctive  evide nce  th at th e  lock s  w ould m e e t
te ch nical re q uire m e nts .  No evide nce  h as  been pre s e nte d indicating
m e ans  of com plying w ith  Se ction E.4.

Th e  re cord contains  no sugge s tion th at th e  contracting office r sough t or th at Royal
provide d any additional inform ation re garding a q uality as surance  program  subs e -
q ue nt to th e  pre aw ard surve y.

In M ay, th e  s olicitation w as  am e nde d to include  an option for an additional q uan-
tity of lock s  and to am e nd th e  de s tination and de live ry sch e dule .1  Th e  offe rors ,
including Royal, w e re  as k e d to re vis e  th e ir offe rs by June  6. Aw ard in th e  am ount
of $332,500 for 9 5,000 units  w as  m ade  to Ilco, th e  only offe ror found re s pons ible
and te ch nically acce ptable , on July 11.  Royal w as  advis e d of th e  aw ard and th at
its  proposal h ad not be e n cons ide re d by a le tte r of th at date .  Th e  le tte r state d
th at offe rs  h ad to be  te ch nically acce ptable  to be  cons ide re d for aw ard, th at Se c-
tion E.4 re q uire d “an inspe ction sy ste m  in accordance  w ith  [th e  M IL spe c],” and
th at “th e  pre -aw ard surve y . . . re ve ale d th at you do not h ave  a q uality syste m  in
place  th at th e  re q uire m e nts  spe cifie d in th e  s olicitation.”

Royal prote s te d th e  aw ard in a le tte r date d July 23, and s e nt by facs im ile  on th at
sam e  day.  It ave rre d th at th e  contracting office r's  le tte r of July 11 w as  re ce ive d
on M onday, July 14, and its  prote s t w as  delive re d to th e  Ge ne ral Couns el w ith in
10 days  th e re of, and, th e re fore , w as  tim e ly.

                                                       
1 Th e  original sch e dule  h ad be e n e xpre s s e d in te rm s  of calendar date s , and th e  delay in aw ard h ad
m ade  th e  s ch e dule  obsolete .  Th e  revis e d sch e dule  w as  e xpre s s e d in te rm s  of days  afte r contract
aw ard.
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W h ile  Royal pre s e nte d various  conte ntions  in th e  cours e  of th e  prote s t, at its  pro-
te s t confe re nce  it w ith dre w  all of its  conte ntions  oth e r th an th at th e  contracting
office r's  dete rm ination th at Royal's  q uality syste m  did not m e e t th e  re q uire m e nts
of th e  s olicitation w as  contrary to law , re gulation, and th e  s pe cific re q uire m e nts  of
th e  s olicitation be caus e  th e  M IL spe c doe s  not re q uire  th at a q uality syste m  be  in
place  at th e  tim e  of th e  pre aw ard surve y; rath e r, it re q uire s  only th at ”th e  contrac-
tor’s  inspe ction sy ste m  s h all be  docum e nte d and s h all be  available  for re vie w  prior
to th e  initiation of production and th rough out th e  life  of th e  contract.”

In h is  s tate m e nt, th e  contracting office r re s ponde d to th at ground of th e  prote s t as
follow s :

—  Royal pre s e nte d no e vide nce  to s h ow  h ow  it w ould com ply w ith  th e  s o-
licitation’s  q uality re q uire m e nts , and, according to th e  pre w ard surve y re -
port, state d th at Royal did not h ave  a pe rson de s ignate d in a q uality as sur-
ance  pos ition or h ave  a pe rson so q ualifie d.

—  Royal’s proposal w as  not te ch nically acce ptable , be caus e  Royal faile d to
h ave  a q uality syste m  in place  th at m e t th e  re q uire m e nts  of Se ction E.4 of
th e  s olicitation.

In an affidavit th at accom panie d a subs e q ue nt subm is s ion, Royal’s pre s ide nt de -
clare d th at Royal h ad m aintaine d a q uality syste m  w h ich  re m ains  in place  and
w h ich  re s ulte d in th e  s upply of m ore  th an 1,100,000 lock s  in its  e arlie r contracts
w ith  th e  Postal Se rvice ,  Th e  re q uire d te s ting and inspe ction are  pe rform e d by Bo-
bie r Tool Supply, an inde pe nde nt te s ting firm  us e d by Royal, w h ich  h ad be e n con-
tacte d by th e  Postal Se rvice  during a pre aw ard surve y for one  of its  four prior
Postal Se rvice  contracts , and found to be  acce ptable  to th e  Postal Se rvice . 

D ISCUSSIO N

Th e  s ole  is s ue  in th is  prote s t is  Royal’s claim  th at th e  contracting office r e rrone -
ously de te rm ine d its  offe r w as  te ch nically unacce ptable  be caus e  it lack e d a q uality
syste m  in place  at th e  tim e  of th e  pre aw ard surve y. 

Royal conte nde d th at in re je cting its  proposal th e  contracting office r’s  re liance  on
th e  M IL Spe c w as  m isplace d, pointing out th at Se ction 3.1 of th e  M IL Spe c pe r-
m its  inspe ctions  and te s ts  to be  pe rform e d for th e  contractor, and th at a docu-
m e nte d inspe ction plan is  not re q uire d until prior to initiation of production. 

A s  provis ion M .1 of th e  s olicitation note s , te ch nical acce ptability is  a q uality prop-
e rly attributable  to a proposal in re s pons e  to a solicitation.  A s  such , it is  m e asure d
in th e  cours e  of proposal e valuation, as  PM  4.2.4.a provide s :
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Proposal evaluation is  an as s e s sm e nt of both  th e  proposal and th e  of-
fe ror’s ability, as dem onstrate d by th e  proposal, to pe rform  th e  contract
succe s sfully.  Proposals m ust be  evaluate d in accordance  w ith  proce -
dure s  e stablis h  in th e  source  s election plan . . . and th e  evaluation fac-
tors  spe cifie d in th e  solicitation. [Em ph as is  supplie d.] 

H e re , h ow e ve r, th e  s olicitation containe d no e valuation factors  oth e r th an price ,
and th e  s olicitation re q uire d no subm is s ion of inform ation re le vant to th e  de te rm i-
nation of th e  offe ror’s  ability to pe rform .  As a re s ult, th e  q ue s tion of th e  offe ror’s
ability to pe rform  w as  not a m atte r of te ch nical acce ptability, but rath e r one  of re -
spons ibility, gove rne d by PM  3.2.1.2

Th e  s tandard by w h ich  w e  re vie w  a contracting office r's  dete rm ination th at an of-
fe ror is  nonre s pons ible  is  as  follow s :

A re spons ibility de te rm ination is  a bus ine s s  judgm e nt w h ich  involves  bal-
ancing th e  contracting office r's  conce ption of th e  re q uire m e nt w ith  avail-
able  inform ation about th e  contractor's  re source s  and re cord.  W e  w ell
recognize  th e  ne ce s s ity of allow ing th e  contracting office r cons ide rable
discre tion in m ak ing such  a subje ctive  evaluation.  Accordingly, w e  w ill
not disturb a contracting office r's dete rm ination th at a prospe ctive  con-
tractor is  nonre spons ible , unle s s  th e  de cis ion is  arbitrary, capricious , or
not re asonably bas ed upon substantial inform ation. 

Autom ate d Bus ine s s  Products , Inc., P.S. Prote s t No. 9 1-16, June  12, 19 9 1.

Am ong th e  ge ne ral standards  us e d in de te rm ining re s pons ibility are  re q uire m e nts
th at th e  prospe ctive  offe ror m ust:

2. Be  able  to com ply w ith  th e  re q uire d or propos ed delive ry or pe rform -
ance  sch e dule  . . . ;

3. H ave  a good pe rform ance  re cord;

* * *

4. H ave  a sound q uality control program  th at com plie s  w ith  solicitation
re q uire m e nts  or th e  ability to obtain one .

                                                       
2 Pre -aw ard surve ys are  a tool us e d w h e n “available  inform ation doe s  not provide  an ade q uate  bas is
for de te rm ining th e  re s pons ibility or nonre s pons ibility of a prospe ctive  contractor.”  PM  3.3.1.f.
5.(a).  A s  note d above , th e  pre -aw ard surve y of Royal include d findings  ph ras e d in te rm s  of re s pon-
s ibility.
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PM  3.3.1 b. (Em ph as is  adde d.)

Autom ate d Bus ine s s  Products , Inc., s upra, involve d th e  q ue s tion of an offe ror’s
com pliance  w ith  th e  Inspe ction -- Fixe d Price  claus e , w h ich , lik e  th e  Q uality As -
surance  claus e  at is s ue  h e re , im pos e s  ce rtain inspe ction re q uire m e nts  as  to th e
contractor.  Th e re , as  h e re , th e  contracting office r sough t to find th e  prote s te r
nonre s pons ible  be caus e  of de ficie ncie s  pe rce ive d in its  inspe ction and q uality as -
s urance  as  of th e  tim e  of a pre -aw ard surve y.  Th e  de cis ion discus s e d th is  finding
as  follow s :

[R]eliance  on th e  offe ror’s purporte d nonconform ity w ith  th e  inspe ction
claus e  w as  e rrone ous .  It is  not a provis ion applicable  to offe rors .  It is
inste ad a claus e  applicable  to th e  eve ntual contractor.  Se e  C.R. Daniels,,
Inc., P.S. Prote st No. 9 0-62, D ece m be r 21, 19 9 0.  Absent a provis ion
m ak ing curre nt pos s e s s ion of an acce ptable  q uality control proce s s  a
spe cial crite rion of re spons ibility, not pre s e nt h e re , [th e  offe ror] did not
h ave  to de m onstrate  curre nt com pliance  w ith  th e  claus e  to be  de te r-
m ine d re spons ible .  It inste ad h ad to de m onstrate  th e  ability to obtain
ade q uate  q uality controls. 

A s  th e  re q uire m e nt for a q uality control program  applie d to th e  e ve ntual contrac-
tor, not to an offe ror, th e  contracting office r’s  re liance  on th e  pre -aw ard surve y’s
conclus ion th at Royal did not h ave  a q uality as surance  s y ste m  in place  as  a bas is
for th e  re je ction of its  offe r w as  arbitrary and capricious .3

Be caus e  Royal w as  not th e  low  offe ror, and th e  low  offe ror w as  s im ilarly im prop-
e rly faulte d for a curre nt lack  of a M IL Spe c q uality as surance  s y ste m , Royal
w ould not h ave  be e n in line  for aw ard, th e  re lie f th at it sough t.  Furth e r, it appe ars
th at contract pe rform ance  is  w e ll unde rw ay, a circum stance  w h ich  ofte n pre clude s
such  a re m e dy.  Se e , e .g., Dom ino Am je t, Inc., P.S Prote s t No. 9 1-54, O ctobe r 8,
19 9 1. As th e  contract contains  an option for 9 5,000 additional k e ylock s  w h ich  h as
not ye t be e n e xe rcis e d, th e  contracting office r is  h e re by dire cte d not to e xe rcis e  th e
option, and to re solicit for th e  additional lock s .  Syste m  Advantage , Inc., P.S. Prote st
No. 9 5-08, April 19 , 19 9 5.

Th e  prote st is  sustaine d to th e  e xte nt indicate d.

                                                       
3 In th e  cours e  of th e  prote s t, Royal took  stre nuous  obje ction to oth e r of th e  pre aw ard surve y con-
clus ions  w h ich  w e  ne e d not addre s s  furth e r h e re , e xce pt to note  th at noth ing in th e  re cord sugge s ts
th at Royal lack e d th e  ability to obtain, w h e th e r by subcontract or oth e rw is e , an ade q uate  q uality
control syste m .
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